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CJI appears betore panel probing sexual harassment charge

Bobde Committee had sent a letter of request’ as is the case with high constitutional office-holders; complainant has declined to attend hearing without lawyer

KRISHNADAS RAJAGOPAL
NEW DELHI
In an unprecedented deve-
lopment, Chief Justice of In-
dia Ranjan Gogoi has ap-
peared before the Justice
S.A. Bobde in-house inquiry
committee examining sexual
harassment allegations le-
velled against the top judge
by a former Supreme Court
employee.

A letter of request was is-
sued to the Chief Justice of

India and he responded to it
and met the panel, a highly-
rated source told The Hindu
on Wednesday.

High constitutional office-
holders like the CJI are not is-
sued summons as is the usual
case. They are sent a 'letter of
request' to participate in the
proceedings.

The development has
come to light a day after the
complainant declined to par-
ticipate in the in-house pro-

ceedings. “She declined to
participate following which
the committee conveyed to
her that the consequences of
her decision would be that
the committee would have to
continue the hearings ex
parte. She agreed,” the
source said.

Not known

The source however refused
to divulge when exactly,
what day, the CJI participat-

ed in the proceedings.

The committee also com-
prises Justices Indira Baner-
jee and Indu Malhotra as
members, while Justice
Bobde is the chair.

It has been holding the
hearings on a daily basis
from Monday. On the third
hearing on April 30, the com-
plainant had refused to
further participate in the ‘in-
formal’ proceedings.

She had issued a press

statement citing that one of
the reasons for her withdra-
wal was that the panel alleg-
edly refused her request to
have a lawyer or a support
person accompany her dur-
ing the hearings.

“I was compelled to walk
out of the committee pro-
ceedings today (April 30) be-
cause the committee seemed
not to appreciate the fact
that this was not an ordinary
complaint but a complaint of

sexual harassment against a
sitting CJI,” she had stated in
a press release.

The source said that it was
a sensitive issue and gave no
deadline by which the com-
mittee would submit its re-
port. The report, when
done, would likely be placed
before a Full Court and vet-
ted by all the Supreme Court
judges.

The crisis in the Supreme
Court began when a clutch of

websites published the wo-
man’s allegations against the
CJI on Easter Day morning.

Within an hour of the arti-
cles coming online on April
20, the Chief Justice Ranjan
Gogoi held an “extraordinary
and unusual hearing” in the
Supreme Court, during the
course of which he claimed
the allegations were part of a
larger plot to “deactivate the
office of the Chief Justice of
India.”
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Ranjan Gogoi

‘There is a need for immediate remedial steps to deliver justice to victim

“Supreme Court must heed its own judgments in the CJI sexual harassment hearings; It should also be fair to the judge concerned, and restore public confidence’

DUSHYANT DAVE

Four centuries ago, Chief Jus-
tice Sir Edward Coke during
King James I’s reign demol-
ished the theory that “the
king can do no wrong”. He
held that the “king should be
under god and the law”.
Thus was established the su-
premacy of the law or the
rule of law.

Yet, the Supreme Court of
India appears to think that it
is above the law as an institu-
tion on its administrative
side. It is acting clearly as if
the judges and not the law is
supreme. The ‘in-house pro-
cedure’ committee of three
honourable and distin-
guished judges is proceeding
post-haste to complete its
task. In the process, it is ne-
gating everything that the Su-
preme Court has stood for on
its judicial side. Irrespective
of the report it submits, the
conduct of the in-house in-
quiry by the committee rais-
es extremely disturbing and
far reaching questions.

‘Constitutional mandate’

The Supreme Court has con-
sistently prided itself as “a
court which stands as a ‘sen-
tinel of the qui vive’ over the
rights of the people of this
country”. In the celebrated
Indra Sawhney vs. Union of
India in 1992, a Constitution
Bench of nine judges held:
“therefore, judges who are
entrusted with the task of
fostering an advance social
policy in terms of the consti-
tutional mandates cannot af-
ford to sit in ivory towers
keeping Olympian silence
unnoticed and uncaring of
the storms and stresses that
affect the Society”.

It also reminded itself:
“When societal conditions
and factual situations de-
mand the judges to speak,

they, without professing the
tradition of judicial lockjaw,
must speak out......”

The court unhesitatingly
spoke in Visakha against sex-
ual harassment at workplac-
es and commanded that till
the time Parliament enacted
the law, its judgment laying
down guidelines to prevent
sexual harassment and to
punish those guilty, must
hold the field. Years later,
parliament stepped in and
enacted the ‘Sexual Harass-
ment of Women at Work-
place (Prevention, Prohibi-
tion and Redressal) Act,
2013’.

Yet, the Supreme Court
has singularly failed to apply
that law to itself and prohibit
sexual harassment in its own
workplace. By excluding the
employees and themselves
from its purview, the victim’s
complaint against Chief Jus-
tice Ranjan Gogoi is there-
fore left at the whims of the
judges. In the absence of a
defined procedure for re-
dressal, the judges have fol-
lowed the in-house proce-
dure in a stereotypical
fashion.

True, this procedure to in-
quire against a judge of the
Supreme Court provides for
constituting ‘a Committee
consisting of three judges of
the Supreme Court’ while in
respect of the judges of the
High Court and the Chief Jus-
tice of the High Court, the
committee comprises ‘two
Chief Justices of High Courts
other than the High Court to
which the judge belongs and
one High Court judge’ or ‘a
judge of the Supreme Court
or two Chief Justices of other
High Courts’ respectively.

Fundamentally, the proce-
dure to inquire into a com-
plaint against a judge of the
Supreme Court is defective

and not free from prejudices
and bias. The Supreme Court
in Addl. District & Sessions
Judge ‘X’ v. High Court of
M.P. speaking through Jus-
tice J.S. Khehar and Justice
Arun Mishra, when they jus-
tified the constitution of a
committee excluding judges
of the same court, stated:
“....The exclusion of judges
of the same court from the
investigative process, was al-
so well thought out. In cer-
tain situations it may be true,
as pointed out by the learned
counsel for the petitioner,
that judges of the same court
being colleagues of the judge
concerned, would endea-
vour to exculpate him from
his predicament. It is not as if
the position could not be
otherwise. Animosity
amongst colleagues is not
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unknown. Reasons of com-
petitiveness, jealousy and
the like are known amongst
colleague judges, especially
from the same High Court...”
While declining to go into
the contention of the peti-
tioner that inquiry by the
two-judge committee consti-
tuted by the Chief Justice of
the High Court cannot be ex-
pected to arrive at a fair con-
clusion, the Justices yet went
ahead and responded for it
being ‘just and proper’ and
‘for future reference’.
“There can be no doubt,
that an investigation, would
lead to consequences. The
judge concerned may be
found remiss, or alternative-
ly, he may be exculpated of
the charges. Whilst in the
former eventuality, the judge
concerned against whom the
findings are recorded, would
be the obvious sufferer, in
the latter eventuality, the ad-

verse consequences would
be against the complainant,
for it would be assumed that
she had levelled unfounded
allegations. It is therefore im-
perative that the procedure
adopted for the investigative
process is absolutely fair for
all concerned. The proce-
dure should be such as
would ensure, that it would
be shorn of favouritism, pre-
judice or bias. Presence of
any one of the above would
vitiate the entire investigative
process. Recording of state-
ments of individuals, who
are subservient to Respon-
dent 3 Justice A, irrespective
of whether the statements
are recorded on behalf of the
complainant or the judge
concerned, would most defi-
nitely render the investiga-
tive process unsustainable in
law. The influence of the
judge concerned, over the
witnesses to be produced,
either by the complainant or
by the judge concerned him-
self, will have to be removed.
It will be for the complainant
to raise a grievance of the na-
ture referred to above......
And whenever necessary, re-
medial steps will be taken”.
Accordingly the Supreme
Court held “that the Investi-
gative Process under In-
House Procedure must take
into account the Rights of the
Complainant, the judge con-
cerned by adopting a fair
procedure and safeguards,
the integrity of the Institu-
tion”. In that judgment the
Supreme Court ordered, “to
make the process ‘fair and
just’, it is imperative to
divest the judge con-
cerned (against whom
allegations have been
levelled), of his admi-
nistrative and supervi-
sory authority and
control over

witnesses”.

Therefore the Supreme
Court should have appointed
a fiercely independent com-
mittee. All this is singularly
forgotten by the committee
presided by Hon’ble Justice
Bobde. The victim’s state-
ment to the press published
widely in newspapers de-
monstrates that the commit-
tee’s constitution, its proce-
dure and its functioning are
far from being fair and just.
The very constitution of the
committee raises serious
question marks even if it be
under the declared proce-
dure. The law declared as
above makes this legal posi-
tion abundantly clear. Justic-
es should have been mindful
of their own law.

The Chief Justice, during
the fateful hearing on April
20 proclaimed from a judi-
cial dais his innocence, de-
scribed the victim as a crimi-
nal and spoke of a conspiracy
against himself and the judi-
ciary. Equally relevant is that
following the alleged inci-
dents of sexual harassment
on October 11, 2018, the vic-
tim has been visited with in-
human treatment beginning
with a series of transfers
within the court’s precincts
from one desk to another, in-
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itiation of inquiry, suspen-
sion and ultimate dismissal
in the most bizarre manner,
followed by suspension of
her husband and his brother
and initiation of departmen-
tal enquiries against them,
summoning of the victim
and the husband by the SHO,
Tilak Marg Police Station, re-
gistration of FIR on absurd
charges, arrest of the victim
and her husband and inhu-
man treatment including
hand cuffing, are all serious
pointers at a possible conspi-
racy by the officials of the Su-
preme Court Registry, the
police and those in power to
protect the Chief Justice.

In such circumstances,
the committee was expected
to allow the victim to be re-
presented by a lawyer irres-
pective of a procedure adopt-
ed by them. Lord Denning in
Pett vs. Greyhound Racing
Association Ltd. made a pro-
found statement on the law
as to the representation of a
lawyer in a domestic enqui-
ry, “....when a man’s reputa-
tion or livelihood is at stake,
he not only has a right to
speak by his own mouth, he
also has a right to speak by
counsel or solicitor...even a
prisoner can have his
friend”. He observed that “a
domestic Tribunal is not at li-
berty to lay down an abso-
lute Rule: “We will never al-
low a lawyer to appear for
him”. The Tribunal must be
ready in a proper case to al-
low it”.

In Port of Bombay Vs Dilip
Kumar Nadkarni, the Su-
preme Court justified repre-
sentation by a lawyer de-
claring, “Now examine

the approach of the Chair-
man. While he directed
two of his law officers to
conduct the enquiry as
prosecutor, he simulta-

neously proceeds to deny
such legal representation to
the delinquent employee,
when he declined the per-
mission to the Ist respondent
to appear through a legal
practitioner. Does this dis-
close a fair attitude or fair
play in action? Can one ima-
gine how the scales were
weighted and thereby tilted
in favour of the prosecuting
officer...”

Procedural safeguards
Pertinently in Nandlal Bajaj
vs State of Punjab, the SC
held that “the history of per-
sonal liberty is largely the
history of procedural safe-
guards” and held: “Funda-
mental Right in Article 21 car-
ries with it the inherent right
to legal assistance”.

The committee consisted
of three of the most respect-
ed jurists and judges with
vast knowledge and expe-
rience in law. Could the vic-
tim have got a fair chance be-
fore the committee without
being represented by a la-
wyer? She asked for it and
the committee declined it.

One aspect must be re-
membered: the status of wo-
men in this country is still
not equal to that of men. As a
result more often than not
sexual harassment victims
suffer more than the perpe-
trators. The committee
should have been mindful of
realities prevailing in the so-
ciety. The victim has every
reason to demand greater
fairness from the committee.
Sadly, the committee failed
to respond. The victim made
the complaint at the end of
the road, when she and her
family were pushed to the
wall. She could have forgot-
ten the incidents of October
11, but successive and contin-
uous acts of oppression

against her and her family
which are nothing short of

sexual harassment com-
pelled her to make the com-
plaint on April 19.

Can she be doubted for
this? Let me remind the na-
tion what the Supreme Court
itself speaking through Jus-
tice Nariman in Assam San-
milita Mahasangha v. Union
of India, to which Justice
Ranjan Gogoi was party, has
held, “Given the contentions
raised specifically with re-
gard to pleas under Articles
21 and 29, of a whole class of
people, namely, the tribal
and non-tribal citizens of As-
sam and given the fact that
agitations on this score are
ongoing, we do not feel that
petitions of this kind can be
dismissed at the threshold
on the ground of delay/lach-
es. Indeed, if we were to do
so, we would be guilty of
shirking our constitutional
duty to protect the lives of
our own citizens and their
culture. In fact, the time has
come to have a relook at the
doctrine of laches altogether
when it comes to violations
of Articles 21 and 29”.

Sceptics must remember
right to life includes right to
reputation, right to life with-
out fear, right to employ-
ment, right to fair treatment
and of course right to dignity.
Its expansion by the Su-
preme Court is historical. Let
us hope the committee and
the justices of the Supreme
Court rethink the whole is-
sue and take remedial steps
so as to deliver justice to the
victim, while being fair to the
judge concerned, and res-
tore public confidence and
faith.

(The author is a senior ad-
vocate and the former Presi-
dent of Supreme Court Bar
Association.)
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Bedi could appeal
against HC order
PUDUCHERRY

Lt. Governor Kiran Bedi has
not ruled out the possibility
of appealing against the
Madras High Court order
restricting her interference in
the day-to-day
administration of the Union
Territory. When asked by The
Hindu whether she had
planned to go for an appeal,
she said, "Right now | can
only say the matter is being
closely examined.”

Goa court summons
Minister in cheating case
PANAJI

A Panaji court has summoned
Union Ayush Minister Shripad
Y. Naik to depose as a witness
on June 3 in a cheating case
filed against his former staff
Vinod Desai. The case relates
to a cheque that bounced
given by Mr. Desai in 2014 to
one Mervin Fernandes, who
was seeking a government job
and had paid 2 lakh as
advance.

Indo-French naval
exercise begins

PANAJI

The first part of the Indo-
French joint naval
exercise,Varuna 19.1, began
off the Goa coast on
Wednesday and will continue
till May 10. The exercise aims
at developing interoperability
between the two navies and
mutual cooperation.

Ambushed jawans ignored protocol

The road recce was not done, nor did they wait for the arrival of anti-landmine vehicle

SHARAD VYAS
MUMBAI

The Gadchiroli police have
come under criticism for
their failure to enforce stan-
dard operating procedures
(SOPs) which would have
prevented the killing of 15
men of the Quick Response
Team in a Maoist ambush on
Wednesday.

The men travelling in a
private mini truck were am-
bushed and killed in an Im-
provised Explosive Device
(IED) blast.

They were heading out of
the Kurkheda police station.
Ignoring the protocol of
sending an area domination
unit to recce the road ahead
— which is the usual practice
— the QRT unit did not also
wait for an anti-landmine
vehicle to arrive before de-
ciding to travel in a private
vehicle. They were headed
to Dadpur village where the

The Wednes- ™
day's attack [
in Gadchiroli Fee il
is the dead- 4 !
list strike
carried out
by Maoists
since 2017
£ =
In the past 10 years,
the security forces
have come under

attack many times
in Gadchiroli. Three
recent incidents:

naxals had the previous
night torched 36 vehicles
meant to assist the road con-
struction work, eyewitness-
es said.

“This was nothing but hu-
bris and a complete failure of
intelligence since the men
did not follow the basic pro-
tocol. I have seen so many

Mar. 27, 2012:
12 commandos of the
CRPF were killed and 28
others injured as Maoists
triggered a landmine on
a convoy in Dhanora
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ambushes but fail to under-
stand what was the hurry for
them to reach the spot (Dad-
pur) when such an incident
had taken place on Tuesday
night,” said Dr. Charanjeet
Singh Saluja, who this year
received a President’s Medal
for his services to the jawans
serving in the highly sensi-

Three security per-
sonnel, including two
troopers of the CRPF
were killed in an en-
counter in Makadchua

Maoists killed four
police personnel
of a patrol party
in Bejurphata and
Nargonda

tive zone.

The 40-year-old doctor,
hailing from Punjab, has par-
ticipated in crucial encoun-
ters in the region including
the attack on May 4, 2017 in
the Bhamaraghad tehsil.

Locals involved in the
torching of vehicles last year
at the Etapalli taluka said the

naxal attacks were well
planned, coordinated and
had managed to fox the pol-
ice.

“This has been in the
works for a year and not inci-
dental to any events of the
recent past. They (naxals)
have been waiting to strike at
an opportune moment,” said
local activist Manohar Bor-
kar, who had participated in
protests against the district
administration last year.

Police version

The white-coloured vehicle
(MH33T0483) was blown up
into pieces in the attack. The
blast left a deep hole on the
Kurkheda-Korchi road, eye-
witnesses said. The police of-
ficials denied lapses on the
part of the forces. “It is not
true. We took all the neces-
sary precautions,” said Addi-
tional Superintendent of Pol-
ice, Gadchiroli, Hari Balaji.

An act of cowardice and desperation: Rajnath Singh

SPECIAL CORRESPONDENT
MUMBAI
Soon after the Naxal attack
on policemen in Gadchiroli
on Wednesday, Union Home
Minister Rajnath Singh spoke
to Maharashtra Chief Minis-
ter Devendra Fadnavis pro-
mising all help and calling
the attack an “act of cowar-
dice and desperation.”
“Spoke to Maharashtra

Chief Minister Devendra Fad-
navis regarding the tragic in-
cident in Gadchiroli and ex-
pressed my grief at the loss
of brave police personnel.
The MHA is in constant
touch with the State adminis-
tration,” the Minister said.

Mr. Fadnavis said all help
will be provided to the fami-
lies of the jawans.

“I strongly condemn this

attack and we will fight this
menace with even more and
stronger efforts in the fu-
ture,” he said. The latest at-
tack takes the total death toll
of security forces in naxal-re-
lated violence in Maharash-
tra to 166 since 1991.

In 2015, an internal secur-
ity report of the Maharashtra
Police had assessed the se-
curity threat as ‘low’ after

losing only two jawans, com-
pared to 11 in the previous
year, asking the forces to
concentrate on the Southern
parts of Gadchiroli.

“It is observed the naxal
activities have shifted from
North to the South. Hence
the redeployment of security
forces is towards southern
side,” the report reads.

However, a senior police

official said enough intelli-
gence inputs were available
of a possible strike in the
Northern parts during the
Lok Sabha elections, sources
said.

Denying any intelligence
failure, Director General of
Police Subodh Kumar Jaiswal
said the attack was ‘indige-
nous’ and was not supported
from external organisations.

‘Despite talk, govt. learnt
no lessons from Pulwama’

Congress seeks accountability for ‘failure’

PRESS TRUST OF INDIA
MUMBAI/ NEW DELHI

The Congress on Wednes-
day attacked the BJP-led
Central government over
the Naxal attack and said
that despite its “tall talk” no
lessons from Pulwama have
been learnt.

Senior Congress leader
Ahmed Patel said the coun-
try needs preventive action,
accountability for this fai-
lure and not ‘jumlas’ (rhe-
toric) and lectures. “We
condemn the brutal terror
attack on our jawans in Mah-
arashtra. India stands firmly
behind their families, well
wishers & friends in this
hour of grief,” Mr. Patel
tweeted. Chief spokesper-
son of Congress Randeep
Surjewala, tweeted,
“Strongly condemn the at-
tack on C-60 Commandos in
Gadchiroli. My condolenc-
es. Their sacrifice would not
go in vain.”

Meanwhile, Nationalist
Congress Party president
Sharad Pawar demanded
the resignation of Maha-
rashtra Chief Minister De-
vendra Fadnavis following
the IED blast by Naxals in
Gadchiroli in which 15 poli-
cemen and a civilian lost
their lives.

Mr. Fadnavis holds the
Home portfolio and “he
should step down imme-
diately”, Mr. Pawar tweeted.

“Those who feel shame of

conscience if not shame of
public opinion would have
resigned. But the people
who are in power today are
not going to do so,” Mr. Pa-
war added.

Prime Minister Narendra
Modi condemned the attack
saying perpetrators of such
violence will not be spared.
He tweeted, “Strongly con-
demn the despicable attack
on our security personnel in
Gadchiroli, Maharashtra. I
salute all the brave person-
nel. Their sacrifices will nev-
er be forgotten.”

Meanwhile, Union Minis-
ter of State for Home Hans-
raj Ahir said the government
will ensure that such inci-
dents do not recur. Mr. Ahir
is the MP from Chandrapur
which borders Gadchiroli in
eastern Maharashtra.

“We have yet to get com-
plete information about the
incident. “We will definitely
give a befitting reply,” the
Minister said.

Rahul’s version

Citing terror attacks such as
those in Pulwama, Uri, and
Wednesday’s blast by Nax-
als, Congress president Ra-
hul Gandhi hit out at Prime
Minister Narendra Modi’s
remarks that since 2014 the
sounds of blasts can’t be
heard in India, saying the
Prime Minister Narendra
Modi needs to open his ears
and listen.



