8 FINANCIAL EXPRESS

WWW.FINANCIALEXPRESS.COM

&

(1]

THURSDAY, MAY 9, 2019

Is the MCA-21 a black box
that is distorting GDP data?

CSO must explain how the presence of shell companies doesn’t
inflate GDP & how it verifies the information put out by firms

OES THE PRESENCE of a very large number of shell companies in the MCA-

21 database—maintained by the Ministry of Corporate Affairs (MCA)—that

isused for calculating GDPin the country negate these numbers? According

to a report in Mint, the National Sample Survey Office’s “Technical Report
on Services Sector Enterprisesin India” found that around a third of the number of units
in the MCA-21 database that were being canvassed for another survey could either not
be traced or they were wrongly classified. Does that mean the manufacturing/services
data that is based on the MCA-21 series is exaggerating the GDP in a big way? Former
National Statistical Commission chief Pronab Sen—he was also the first Chief Statisti-
cian of India—told BloombergQuint that just because there were alarge number of shell
companies, it didn’t necessarily mean the GDPwas exaggerated as the shell firms were
being used by other firms whowere producing something butwanted to hide it from the
tax authorities; to that extent, Sen argues, removing the data of these shell companies
will understate GDP.

Itisnot clearif the explanationis kosheras no one knows whether the fake bills being
generated are equal to or greater than the amount of genuine sales—from service or
manufacturing firms—but evenwhen the statistical authoritieswere debatingwhether
ornottouse MCA-21,there were some misgivings.A sub-committee under Professor B
Goldarlooked into the matter and while it found that the GVA estimates for manufac-
turing were 29% higher using MCA data as compared to the traditional method using
RBIdataforFY12—and 34% for FY13—itadded a caveat while recommending MCA-21
be used instead of RBI’s sample that was blown up to represent all companies. The sub-
committee did a check on the MCA data for 500 companies that gave data using XBRL—
extensible business reporting language—and found that this tallied with their annual
reports in most cases. However, it found, that “for unlisted companies no alternative
information is available in publicdomain...Hence any kind of validation exercise is not
feasible there”. It concluded by saying “it is strongly recommended that MCA should
evolve a system for data validation to ensure the accuracy of online data reporting
through MCA 21”.

Whetherareasonablevalidation regimen has been put in place is not clear,but as
economist Renu Kohli pointed out in this newspaper, it is odd that the ‘periphery’—
the majority of the unlisted firms in the MCA-21 database—should so consistently
outperform the‘core’; for FY18,RBI’s sample of 3,000-odd listed non-government-
non-finance companies saw a 5.2% increase in ebit while the GVA for manufactur-
ing (from GDP data) grew by 12.49%,by 13.9% for construction, 11.8% for trade, etc.
Thelarger changesin data everyyearbased on this data are equally worrying—man-
ufacturing GVA for FY16 was estimated to have grown at 9.6% when the estimates
were released in January 2017, but this rose to 12.7% when estimates for the same
year were made in January 2018 and to 14.3% in January 2019.In which case, how
is one to believe the data? At the very least, those in charge of data-gathering in the
government need to come up with a reasonable explanation for this to resolve the
apparent contradictions. Of course, the flipside of this is that, were this to be done for
the use of MCA-21 data,a similar explanation will need to be given for the jobs data,
for the GDP back series, etc.

Transparency vs state secret

“Public interest” remains a powerful touchstone for OSA

HE CENTRE'S CONTENTION that the Supreme Court waiving the penal pro-

visions against publication of information protected by the Official Secrets Act

(OSA) threatens the integrity of the Indian state is an overstatement of the likely

impact of the apex court’s order allowing use of leaked Rafale documents in a
plea seeking the review of the defence deal. The Centre’s stand is portentous since indis-
criminate application of OSA can have a chilling effect on the freedom of the press and
whistleblowing by public officials and employees of concessionaires in government con-
tracts. Had the OSA been invoked and been considered binding at the time,a 2G ora coal
scam could never have been exposed. Allocation of public resources would have probably
remained as graft-prone today as then. The government’s stand in in keeping with the
amendments that it wants made to the Whistle Blowers Protection Act that have been
stalled in the Rajya Sabha since 2015.The amendment Bill not only revokes the immu-
nity granted to whistleblowers from prosecution under the OSA, but also makes whistle-
blowing impossible. The law, from centreing on protecting information relating to only
national security from disclosure, would cover trade secrets, foreign relations, fiduciary
relationships,etc—all of these being criteria that would offer protection to Rafale-related
documents—if the amendment Bill gets passed. It also debars the disclosure of informa-
tion obtained by any other means than RTI, and requires the clearance from authorities
who may themselves be implicated if the documents are made public. Such a deliberately
expansive view of what constitutes official secrets is surely not kosher?

The SCbench offered sage legal rationale in allowing the leaked Rafale documents.The
three-judge bench maintained that there is no provision in the OSA or any other statute
under which Parliament empowers the executive to “restrain publication of documents
marked as secret or from placing such documents before a court of law which may have
been called upontoadjudicatealegalissue”.The Chief Justice of India, Justice Ranjan Gogoi,
used theapt example of the US Supreme Court’s judicial wisdom in refusing torecognise the
executive government’sright torestrain the publication of the Pentagon Papers that detailed
the abject failure of the US’s Vietnam strategy. The Centre, in its affidavit presented at the
SC,claims that this could makeall closely guarded secrets “relating to space,nuclearinstal-
lations, strategic defence capabilities...”vulnerable.What thisbogey-man argument misses
completelyis the“publicinterest”touchstone of whistle-blowing.Indeed, thewhistleblower
oranews organisation collaborating with the formeris hardlylikelyignore thelegal impli-
cationsifthe matterbeingleaked doesn’t stand the test of “publicinterest” The SCalso cited
Section 8(2) of the Right to Information Act to say “notwithstanding anything in the Offi-
cial Secrets Act and the exemptions permissible under sub-section (1) of Section 8,a pub-
licauthority would be justified in allowing access to information, if on proper balancing,
publicinterest in disclosure outweighs the harm sought tobe protected.”This forceful vote
fortransparencyis far more preferable to intransigent opacity in the name of state secrets.

TrustVOTE

SC rejects the demand for 50% VVPAT verification; EVMs may
have flaws but paper ballots allow easier subversion of democracy

OME POLL SEASON, and some parties that foresee their loss raise the EVM-
tampering bogey. Given how the allegations, if they aren’t probed, could erode
the trust of the electorate in India’s democracy, the Supreme Court did well to
allowvoter-verified paperaudit trail (VVPAT) verification at five polling booths
per assembly segment, instead of just one booth per assembly segment as was the norm
earlier. One booth per assembly segment translates into less than 1% of the total polling
boothsin the country,thus,it makes it difficult to catch any tampering if it was happening,
opposition parties that has petitioned the Supreme Court in the matter had contended.
However, by rejecting the demand of 21 opposition parties that 50% of VVPAT be verified,
the SC court has donejustice to the electorate as well as the democratic process in India.
A500%verificationwould mean that the Lok Sabha countingwill get delayed by six days,
adelaythat the petitioners are okay with. However, given how they haven’t been so farable
to prove that EVMs can be hacked, opposition parties drumming up bogey-man fears isa
serious disservice to India’s democracy.While the Aam Aadmi Party demonstrated the hack-
ing of a non-ECI EVM in the Delhi Assembly, none of the political parties that have been
stoking EVM-scepticism actually took of the ECI’s open challenge to hack its machine. On
the otherhand, theballot system,as the panchayat elections in West Bengallast year showed,
allows for far easierbooth-capturing and casting of bogus votes.Are those the days that the
opposition parties want to drag the nation back to? If so,doesn’t this mean that the parties
claiming that democracy is being subverted would be the actual beneficiaries if indeed
democracy is subverted with paper ballots?
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NEW GOVERNMENT
WILL be formed by the
end of thismonth.The cur-
rent political occupation of
minds will soon end and
attention will turn to the economy. The
arriving government will have to con-
front several problems—some long-
standing, others more recent. While the
departing governmentintroduced some
key reforms, especially the IBC and a
nationwide GST, it has to be said that it
also ducked or shied away from taking
several other important reforms—
dubbed as ‘hard’ options in political
economy context. In some cases, it also
avoided even softer options. The overall
picture is of serious impediments in
some segments that require urgent
reform or resolution if encouraging pri-
vate investment is a policy priority. The
pretext of ‘all is well’will have to be shed
asthese can nolongerbebrushed under
the carpet. Undoubtedly, the new gov-
ernmentwillbe challenged in redressing
these because of a significantly weak-
ened fiscal position,decelerating growth
and an uncertain outlook.

The topmost concern is the vulnera-
blefinancial system.Both publicand pri-
vate banks are beset with unique issues.
Thosein the publicsectorbanksare old—
monumental overhang of bad assets
leading to a virtual retreat from crucial
functions suchaslendingand transmis-
sion of monetary policy actions. The
main casualtyof this stalemate hasbeen
the economy.The NPA problem was ini-
tially allowed to fester by the outgoing
government with modified restructur-
ing schemes,alightweight reform pack-
age (Indradhanush) and the failed gam-
ble of growth-driven resolution.
Recognitionand disclosures did acceler-
atethereafter,butinsufficientrecapital-
isation and slow-paced resolution have
prolonged theimpasse.The most glaring
omission in this regard is the departing
government shied from taking hard
decisions suchas privatisation,and even
the easier option of governance reforms
to professionalise functioning if it pre-
ferred retaining public ownership.

The pending public banking
reforms will now be the next govern-
ment’s charge. Should it take the ‘hard’
privatisation route? Or should it take
the‘soft’course of governance overhaul
recommended by the Nayak Commit-

REFORM REQUIREMENT

FROM PRIVATISATION TO FORCING STATE-RUN POWER ENTITIES TO REDUCE LOSSES,
THE INCOMING GOVT MAY HAVE TO BITE THE BULLET ON SEVERAL KEY REFORMS

A difficult time awaits
the next government

KOHLI
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tee? These are the choices it faces.Then
again,governance and disclosureissues
have surfaced in private sector banks
too in last two years. Will stronger
supervision, sterner regulatory actions
suffice toavoid repetitions? Orisit time
to debate reform of private banks’gov-
ernance structures equally?

In the last one year, the banking sys-
tem’s vulnerabilities spread to the non-
banking segment,which grewrapidly to
fill the lending vacuum. The IL&FS
default last October exposed serious
faultlines, including that of regulation,
in the NBFC segment and related finan-
cial market parts. Default risks and costs
have sinceremained elevated with occa-
sional eruptions,downgrades and gath-
ering expectations of a vicious, market-
driven elimination of ‘lemons’ and
survival of the fittest. Tighter regulation
to address asset-liability mismatches in
NBEFCs is in the pipeline. But the next
government needsto consider the speed
of consolidation likely to occur here as
NBFCs are a vital financing source for
those unabletoaccessbanks.Again, there
is the ‘soft’ option of handholding, pro-
tection to unviable, weak entities or the
‘hard’choice of letting these fail.

Next is the nonfinancial corporate
sectorwhere defaults and failures have
risen. Aviation and telecom are two
struggling segments.The leaving gov-
ernment did try selling the ailing pub-
licairline,but was unsuccessful. Mean-
while, a large private airline, whose
precarious condition was inordinately
stretched but eventuallywent bust last
month, has tossed aviation into a
mess. The arriving government will
have to choose between the hard
choice of renewed sale of the public
airline and the ‘soft’ option of turning
itaround,in which case it must scram-
ble enough resources to put it back on
track.Itwill also have toaccelerate res-
olution of the failed private airline to
restore civil aviation health.

Similarly, the retiring government
dragged its feet over the ‘hard’ option of
divesting two publictelecom firms,BSNL
and MTNL. The new government will
have to bite the bullet on these, i.e.,
choosetoughaction and sell these off for
aleaner,healthiertelecomsector.Indeed,
there is no soft option here!

The power sector
comes upnext.The much-
touted UDAY scheme to
reform the power sector
has failed to improve effi-
ciency and viability; itwas
alwaysanoldideathathad
been tried and failed but
was presented as new. A
huge amount of capital
lies locked up in 30-odd
debt-laden firms (com-
bined debt estimated
above %1.5 trillion) with
39,000 MW of production
capacity.The retiring gov-
ernment dithered on this
too, i.e. shying away from
tough action to force
reform at state-owned
entities to reduce losses
and raise revenues, nor fully resolving
issues surrounding fuel-availability,
power-purchase agreements, and pro-
moters’inability to infuse equity/work-
ing capital, etc., while risk-averseness of
banks /financial institutions magnified
the problem. The next government will
have toweigh the‘hard’and‘soft’choices
urgently. It is bad enough this capital
remains unproductive,but will beworse
if eventually liquidated for the scale of
capital destruction would be an adverse
portent for future investments.

Thereisalsotherestof infrastructure
sector, where stalled projects remain
accumulated and private participationis
restricted to EPC projects.This testifies to
risk-aversion that persisted throughout
the outgoing government’s tenure.
There is also the ‘unease’ of doing busi-

Facebook is its own worst political enemy

Zuckerberg’s and Clegg’s
attempt to please EU
lawmakers is falling flat. The

need for more regulation of the

company hasn’t gone away

THE FORTHCOMING EUROPEAN par-
liamentary election was meant to be
Facebook Inc’s big chance to please a
constituency that trashes it on a regular
basis: Politicians.

After all of the controversy around
fake news on the website and the Cam-
bridge Analytica scandal (where Face-
book userdatawas harvested for political
purposes),the companyhired the former
British Deputy Prime Minister Nick
Clegg to help clean up its act. The social
network has announced a slew of mea-
suresintended tofight misleading news
stories and foreign meddling in elec-
tions, including: Tougher oversight of
political ads, a fact-checking operation,
and more content moderators to block
abusive content.

Cleggwas meanttobeadream hireas
Facebook’s global head of public affairs
because of hisinsider knowledge of Brus-
sels, where he worked as an official for
years. The European Union has been
especially forthright in wanting to crack
down on Facebook. Yet the company’s
new measures have already fallen flat
with just weeks to go before the Euro-
pean vote. In fairness, some of this may
justbe clumsiness,but it’sa poor start to
Clegg’s campaign towin around the pol-
icymakers.

The company’s new transparency
drive to combat foreign interference, for
instance — which requires advertisers to
register in each specific member state
where theywant their content toappear
— is a problem for mainstream pan-EU
campaigns that are a feature of these
types of elections. The result has been a
backroom spat between Clegg and EU
officials overwhetherexemptionscanbe
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granted.

Worse, it’s not even clear that Face-
book has the ability to enforce its own
rules. Several news organizations have
shownhoweasyitistogetapproval from
the social network for political ads with
false information. Even when trawling
the website’s European “ad library” - a
searchable database of ads intended to
promote transparency — you still see
troubling examples. One ad in France
that praised far-right leader Marine Le
Pen’s top European candidatewas pulled
fornot complyingwith Facebook disclo-
sure rules, but not before getting thou-
sands of impressions.

Hiring more foot soldiers is one way
to stop the spread of fake news
designed to polarize opinion and gen-
erate outrage, but it’s a monumental
task to catch everythingand theirarmy
of content moderators is still not big
enough. Data firm Alto Analytics
recently tracked the spread of a Dec.

Facebook CEO Mark
Zuckerberg says there's no
way to guarantee an
“interference-free" election,
and that the challenge is an
'ongoing arms race" against
sophisticated actors. But the
problem for Facebook is that
its own weapons have a habit

of ending up in the wrong
hands

2018 story from Infowars, the site run
by conspiracy theorist Alex Jones,
which claimed several French generals
had accused Emmanuel Macron of
“treason” over last year’s United
Nations migration pact (it failed to
mention the generals were retired and
had links to the farright). The piece was
picked up by several media brands,and
Alto found that 1,828 users shared
Russia Today’s version.

Facebook CEO Mark Zuckerberg says
there’snowayto guarantee an“interfer-
ence-free” election, and that the chal-
lenge is an “ongoing arms race” against
sophisticated actors.But the problem for
Facebookis thatitsownweaponshavea
habit of ending up in the wrong hands.
Thisisanetworkwhosebusiness model
of targeted advertising depends on inti-
mately knowing users’habits.And these
data have been exploited in disturbing
ways, from the hoovering up of personal
information by Russian operatives to
influence the 2016 U.S. presidential
election to housing discrimination.
Facebook’s tweaks to its model have
comeinfitsand starts,and afterthefact.

All of which means the company
will remain a target for EU politicians.
Guy Verhofstadt, leader of the Euro-
pean Parliament’s liberal grouping,
called last week for more regulation of
Facebookand even suggested building
a state-funded alternative to the social
network. That latter idea is clearly far-
fetched, but there’s still a real need for
arobust policy response to the market
power, political toxicity and failed self-
governance of Facebook and other
social networks. Clegg can’t work
around that.

The retiring
government
dragged its feet
over the 'hard’
option of divesting
two public telecom
firms, BSNL and
MTNL. The new one
will have to sell
these off for a
leaner, healthier
telecom sector

(2% VOTE FOR WORK

Union minister and BJP leader Maneka Gandhi

When we work, we work for all and that time nobody is
concerned about Lotus, but when it is time to vote and
people tell us that they will not vote for me because they
don't want to vote for the lotus symbol, it feels very bad

nessand ‘fear’ of tax-terrorism.The next
government will have to improve this
environment.

The departing government also con-
ducted questionable divestments such
as takeover of one PSU by another to
merely drawdown cash for fiscal targets.
For example, ONGC bought HPCL, PFC
bought out REC, stake sale of NHPC to
NTPC, and so on. These ingenuities
squeezed out almost all surplus cash
lying with PSUs, leaving little retained
earnings for their investment and prof-
itability, e.g. ONGC’s cash reserves
plunged to X167 crore in Sept. 2018
from 9,511 crore in March 2017 after
HPCL acquisition, hefty dividend pay-
outs, etc. The new government must
work on a genuine divest-
ment policy,similarto one
followed by NDA-1. Given
thebudgetary constraints,
this is a must—there is no
other option.

The many hard deci-
sions avoided by the
departing government
fall into the incoming
one’s lap amidst a wors-
ened fiscal position. On
the macroeconomic front,
the overarching, funda-
mental questionisof high
real interest rates. While
the retiring government
controlled inflation, the
real rate did not decline.
How to bring down the
real cost of capital is the
important question for the next gov-
ernment? Monetary policy is commit-
ted to price stability; it can accommo-
date growth only within the inflation
target bounds. That leaves the ‘hard’
option of greater fiscal compression
than the current consolidation
roadmap. The outgoing government
also avoided ‘hard’ consolidation, e.g.,
subsidy reduction, primarily food sub-
sidy, expenditure on which ballooned;
itchoseinstead the easier path of direct
benefit transfers.The new government
will now have to seriously consider
expenditure rationalisation at a time
when tax revenues have slowed, non-
tax revenues have nearly emptied out.
Alot on the plate out there for the next
government to worry about once the
victory euphoria subsides.

LETTERS TO

THE EDITOR

India headed towards
a coalition govt

Most people have not become
fatigued or lost interest in politics
despite the long-phased polling and
the long wait for the election results.
Now the conversation, be it at home,
workplace, tea stalls or elsewhere
centres on who will become the next
Prime Minister. While the results
cannot be predicted with any
certainty, it appears that no party or
alliance is going get a majority on its
own. A hung Parliament appears to
be what we are headed to. One
thing is for sure—it is going to be a
coalition government. The parties
that are inclined to be part of a
coalition government led by
Congress outnumber the parties
that feel at ease in BJP's company.
The Opposition is so optimistic that
it is reported to have decided to
knock on the President's door soon
after the announcement t of the
results to stake claim to form the
next government and pre-empt any
kind of manipulation by BJP. The key
to government formation will be
certainly in the hands of regional
parties. It is unlikely that the BJP will
make up for the losses in states
where it reached the saturation
point in 2014 with the gains it now
hopes to make in states like West
Bengal and Odisha. If BJP manages
to cross, say the 220 mark (unlikely),
it will seek to cobble up a
government with parties that are
ideologically not very hostile to it.
No assurance might persuade the
DMK to join hands with BJP, given its
passionate opposition to what the
saffron party represents. If the
Congress crosses, say the 140 mark
(likely), it could attract the major
regional parties to be part of a
government led by it.

— G David Milton, Maruthancode
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In the dock: Judicial
accountability

Itisalmost an article of faith in India that,
to preservejudicial independence, the judi-
ciary mustn’t be made to submit to any
kind of accountability other than what it
alone proffers. The fear of judicial inde-
pendence getting eroded holds so firm that
it has helped the judiciary tide over what-
ever crises of faith the masses may have
had. Arghya Sengupta of Vidhi Centre for
Legal Policy examines the contrived inde-
pendencelaccountability binary in the
context of the higher judiciary in his book
‘Independence and Accountability of the
Indian Higher Judiciary’since the higher
judiciary frames the rules of judicial gov-
ernance in India. In an e-mail interview,
Sengupta tells Sarthak Ray, among other
things, why the current controversy over
alleged sexual misconduct by the Chief Jus-
tice of India (CJI) has links to how the
higher judiciary has interpreted judicial
accountability over the years. Excerpts:

The way the Supreme Court has han-
dled the allegations of sexual harass-
ment—brought by a former employee
against the CJI—has brought the top
court and, indeed, the higher judiciary
under a cloud. Where is this problem
rooted? Doesitrelate to the overalllack
of accountability of higher judiciary?

I don’t think the proceedings of the
in-house committee inquiring into alle-
gations of sexual harassment against the
CJI can, and should, be seen in isolation.
Their method of functioning is a direct
product of the in-house procedure to
inquire into judicial indiscipline. This
procedure itself is based on a simplistic
view that judges alone can be trusted to
deal with matters relating to fellow
judges. This pertains not only to disci-
pline,but to transfers and appointments
aswell.The conceptual cover for this view
is provided by judicial independence.
However, as I argue in my book, judicial
independence has todaybecomea sword
to be wielded at will rather than a shield
against excessive governmental interfer-
ence.Judges cannot simply state thatany
demand for transparency such as disclo-
sure of collegium recommendations, or
accountability,such asajudicial account-
abilitybill,is antithetical tojudicial inde-
pendence.Thatis franklyanindefensible
understanding of independence. Judges
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mustbeindependent,but they mustalso
be accountable, impartial,and men and
women of integrity.To take out onevalue
and elevate it to the level of dogma, I
argue in my book, is the reason why we
are where we are today.

Has the higher judiciary become a law
unto itself, given how it has walled out
scrutiny? It pleads self-regulation in
the name of separation of powers.

One would have hoped that if itis a
law unto itself, that law it would follow
would be the law of the land! But we have
seen time and again this is not the case.
Take the National Judicial Appointments
Commission case. There were several
issues with the NJAC Act
that was passed by Parlia-

ment of cases pertaining to Misra,
something that is mirrored in how
Gogoi has dealt with sexual miscon-
duct allegations against him—weren’t
particular to Misra’s tenure as CJI, that
this has been happening foryears...
I’m not aware of the facts Justice Shah
is referring to. But the controversy per-
taining to the CJIas“master of the roster”
is another example of old world conven-
tion operating ina changed world.The CJI
and all chiefjustices theworld overwhen-
ever courtssitinbencheshave toallocate
cases.Ifyou can’t trust the CJI to do that,
then the person should not be CJI in the
first place. But once a CJI, one can expect
basic functions of this nature will not be
questioned. This is not
helped by the fact that

ment. Those could have The churn we see relating both Misra and Gogoi
beenreaddown.Buttosay  to the higher judiciary is have,insome sense,acted

that judicial primacy in
appointments is part of
the basic structure of the
Constitution at the same
level as federalism, secu-
larism and the rule of law
is a trifle mind-boggling.
It’s a product of a mis-
match between the

unfortunate. But when

there is a churn, there is a
period of tumult. The
judiciary is slowly but
surely changing from a
colonial institution

steeped in convention to
a more Indian institution

as judges in their own
cause. When events like
this happen, the effects
aren’t felt immediately
but the damage is lasting.
The unfortunate outcome
of both these episodes,
irrespective of the merits
of the cases, is the office of

accountabilityitowesand thatis comfortableinthe {he ¢j1 is no longer

the power it enjoys. Over
last two decades, judges,
particularly of the SC,have
becomevery prominentin
everyday publicdiscourse.With such vis-
ibility, the demands for accountability
are natural. The SC has to introspect—if
it wants to wade into governance issues
ranging from NRC to BCCI toliquorvends
on the highway, then it must be open to
greater scrutiny, questioning and atten-
tion.It cannotrest on antiquated notions
of convention and intrinsic integrity.
Instead,if it wants to stick to time-tested
convention, then it should do what
judges are theoretically supposed to do—
like umpires, decide disputes, and leave
the actual matter of governance to play-
ers,i.e.the government.

Justice AP Shah says the problems high-
lighted at the Four Judges conference—
while current CJI Ranjan Gogoi and
three other senior SC judges accused
then CJI Dipak Misra of sitting in judg-

rough and tumble of
India’s noisy democracy  andspeculation.Thisisan

immune to doubts,gossip

unfortunate develop-
ment, but the writing was
really on the wall fora long time.

Does the collegium system, brought in
the name of separation of powers and
independence of thejudiciary from the
executive arm of the government, of
appointment to the higher judiciary
enjoys the backing of the Constitution,
however indirectly?

As I’'ve argued in my book, the col-
legium has no constitutional basis.Itwas
never intended by the framers who were
categorical that the power of appoint-
ment belongs to the President who will
ultimately be guided by the aid and
advice of the Council of Ministers. Even
intheimmediate aftermath of the Emer-
gency, the SC comprising stalwarts like
Justice PN Bhagwatiand Justice DA Desai
refused to interpret Article 124(2) deal-
ing with appointments to the SC to

require a collegium. It is also not a prac-
ticeanywhere in theworld that judgesare
focally responsible for selecting judges.
The Constitution was interpreted in this
manner in the Second Judges’ Case
because Justice JS Verma believed judges
alonewill beable to protectjudges.AsI've
written in my book, “he created an insti-
tution with weak normative founda-
tions, based on an unquestioned faith
thatthejudiciarywould be ideally placed
to setitsown housein order.Little did he
realise then, that this act of judicial arro-
gation of appointment power, notwith-
standingits noble intentions,would itself
fall prey to undue influence and interfer-
ence, tarnishing the image of the judi-
ciary as well as questioning his own wis-
dominadopting sucha course of action.”

The striking down of the NJAC Act as
unconstitutional was a blow to what
you have termed the goal of nurturing
an “an effective judiciary”, one that is
independent, yet accountable. How do
we correct that? Is it for the judiciary to
correct its own course, or should a
course-correction, even if it is terms of
oversight like what was proposed in
2010, belegislated?

In terms of how the judicial appoint-
ments system can be changed, there is
only one way—constitutional amend-
ment. But it will be a difficult amend-
ment given that the SC, whether rightly
or wrongly in the NJAC case, has held
judicial primacy in appointments to be
part of the basic structure. So perhaps it
might have tobean NJACwith a majority
of judges combined with a transparent
and publicly declared process of appoint-
ment.But this doesn’t mean the judiciary
must not self-correct.Itisalways opento
thejudiciary to do so.This iswhat Justice
] Chelameswar was advocating when he
decided to not participate in collegium
meetings batting for minutes to be
recorded and proceedings to be trans-
parent. But at that time the SC resisted
and was aided in this by senior members
of the Barlike Fali Nariman who said that
the“citadel collapses from within”which
stalled anyreforms.Soif the SC can intro-
duce genuine transparency in selection
process, have a fair method of conduct-
ing disciplinary enquiries and transfer
judges only on basis of recorded reasons,
those will all be meaningful changes.

Beyond the conduct of the judiciary, the
problem of accountability also relates
to punishment of erring judges. There
are instances of allegations of corrup-
tionagainst High Courtjudges earning
them, at the very worst, a transfer. The
impeachment process is tedious and
lengthy, one that inspires no confi-
dence.What are your comments?

You’reright.There are no serious con-
sequences for judicial misconduct short
of impeachment. This is because the
thought of High Court and SC judges
indulging in misconduct was anathema
to the founding fathers of the Constitu-
tion.Thevery thought could not be enter-
tained! Today we are living in a com-
pletely different world, but the law is
frozen in time.And we need measures to
dealwith that.The Judicial Standards and
Accountability Bill creating mechanisms
for dealing with misconduct short of
impeachment—such as suspension,cen-
sure etc—is one method that I suggest.
There are many more.

The churn and disquiet that we see
around us today relating to the higher
judiciary is unfortunate. But at the same
timewhenever thereisachurn,thereisa
period of tumult. We are living in that
period now. The judiciary is slowly but
surely changing from a colonial institu-
tion steeped in convention to a more
Indian institution that is comfortable in
the rough and tumble of India’s noisy
democracy. I expect the churn to con-
tinue for a decade or so, but after that we
will find a judiciary that has regained
public confidence not through secrecy
and awe but through understandingand
respect.Isay this,both with hopeand cer-
tainty, that such a day is not far away.

(‘Independence and Accountability of
the Indian Higher Judiciary’is written by
Arghya Sengupta and published by Cam-

bridge University Press. It releases on

May 9,2019,at 6:30 pm at the India

International Centre, New Delhi)
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Anchoring bias
In iInvestments

The author is founder & CEQ,
Magadh Capital

Awareness and assessment can act as
the first line of defence

HE IMPORTANCE OF BEHAVIOURAL finance in

fundamental investment process is difficult to

overstate. Anchoring bias is a common behav-

ioural heuristic that often prompts investors to

make poor decisions. Seeds of this bias are sown
when someone assumes certain value foran unknown quan-
tity before attempting to estimate that quantity. Bad out-
comes follow when one is unable to dissociate from this
assumed value even after receiving new information. Here
are some examples of anchoring bias in investments:

False assumption of missed opportunity: Let’s say an
investor considers buying a stock at ¥100. While he is
analysing the stock, it rises to ¥115.The analysis concludes
thatthe stock canrisetoI170-180 over the required invest-
ment horizon of, say, two years. In another scenario, the
investor rejects the stock at ¥100, but after some time—
when the stock has appreciated to ¥115—he takes a relook
and realises that the stock has massive upside.

In both these situations, the investor may now, owing to
anchoringbias,wait for the stock to slip closer to ¥100 before
hebuysit.The problem is heanchored himself to the price of
X100 where the stock was when he considered it initially.
Butinstead of getting hooked on to the notionalloss (0f 15,
i.e.the difference between purchase price and the pricewhen
he first considered the stock), the investor should focus on
the potential upside (48-57% as per his analysis, i.e.the dif-
ference between purchase price and fair value of the stock).

Chasing up astock: This situation is commonly encoun-
tered after a false assumption of missed opportunity. Let’s
say, as earlier, after rejecting the stockat ¥115, the investor
again investigates the stock at ¥130 after coming to know
that his friend bought the stockat ¥115.Due to the ‘missed
opportunity’ syndrome, he again refrains from buying the
stock. He has been monitoring it closely and thinks of buy-
ingitat¥150,but concludes,toan extent rightly, thereisnot
much upside left. He has also been checking his friend’s
heftyreturns.Eventually,ina dash of greed and recklessness,
he buys the stock at ¥165, even though his dispassionate
analysis pegged the potential upside at a maximum of 5-
10%. But anchored to his friend’s stock return so far, of
about 45%,he somehow flexed his valuation model to sug-
gest, mistakenly, further upside potential of 30-40%. The
mistake here was he got hinged to past stockreturns,and to
the profit made by his friend. Had he maintained focus on
hisreal anchorin the circumstances,he would have done the
stock’s fairvalue calculation to estimate his future return.

Buying afterasteep fall,orat 52 weekslow: Often,one
buysastockjust becauseit has fallen by 20-30% in, say, last
3-6 months. Here the investorisincorrectlyanchoring tothe
stock price prior to the decline, or to the price trend in the
last 52 weeks. In reality, the stock may have reasons to fall
more incrementally and the right anchor should be the fair
value of the stock. For example,in a majority of the stocks in
India that fellby 20-30% in 1HCY2018,actually fell further
in the second half of the year, too—many are still languish-
ing not too far from their lows, with dim future prospects.
Indeed, there is no harm in starting with such filters, but it
is extremely important to analyse the stock fundamentally
from all aspects before making an investment decision.

Waiting forbreak-even: There are occasions where even
if one does not like a stock any more, one continues to hold
it,hoping forabreak-even. Since the investorhad purchased
thestockat X100, heis essentiallyunwilling tosellitat 97—
evenifhedoesnotlikeit.If hewere to behave rationallyhere,
he would compare the current stock price of 97 to the fair
value (say,at ¥75) and not to the purchase price (X100).

Selling too early: If an investor purchased a stock at
X100 with an assessment it would grow to X200 over three
years, he should not sell it after appreciation of 33% in one
year—unless there is a change in the stock thesis and hence
in incremental upside expectation. Else, the investor would
wrongly take the purchase price as the anchor, whereas he
should concentrate on the fairvalue.If the stock looks good
to hit 200 over next two years, even after it has reached
X133 inthe firstyear, it will be a poor move to sell it there.

While thereis no clear-cut formula to overcome anchor-
ing bias in investments, awareness and assessment can act
asthefirstline of defence.Itisimportant to disconnect one-
self from past stock trends, or purchase price,and instead to
focus on fundamentalsand on the stock’s fairvalue.The key
is to spot our brain’s urge to take the easy and fast route in
such situations,leading to mistakes. To avoid falling victim
toanchoringbiasin investments,one needs to use templates
from the past as well as from other disciplines and assess
multiple options before arriving at an investment decision.

HOSE FAMILIAR WITH the

growth story of the corporate

sector know how corporations,

big and small, owe a great deal

of theirability to dream bigand
achieve success to a strong supporting
ecosystem—funderswho provided capital
to get ideas off the ground, consultants
who provided strategic inputs, recruiters
who helped get the right talent, specialists
who helped build organisational capabil-
ity,and so on. It took many actors in an
interconnected ecosystem to enable busi-
nesses to achieve their potential.

Atacritical time in the history of India’s
social sector, an ‘ecosystem’ of this kind
will decide how the sector grows in the
years ahead. At the moment, though, this
ecosystem is still an idea being discussed,
sometimesvaguely,byahandful of people
inthesocial sector.So,what is this ‘ecosys-
tem’we are talking about, why do we need
itand,importantly,who is to build it?

Asinthe corporate sector,a set of inter-
mediaries who create transparency and
enable better decision-making is critical
to India’s non-profit sector at this junc-
ture. There is a range of possibilities and
roles for these intermediaries but, to my
mind, the most critical are those involved
with talent and capital.

Let’s useaparallel from the Indian ven-
ture capital industry, where an influx of
capital from thelikes of Sequoia, SoftBank
and Tiger allowed our entrepreneurs to

Building ecosystem
for the social sector

Philanthropists must encourage testing

of innovative models, making more risk
capital available to non-profits

DHAWAN

The author is founder-chairman of Central Square Foundation, a founding
member of Ashoka University, and founder of India Leaders for Social Sector

dream bigger than ever before. But as the
capital came in, we also saw a situation
where there was so much more to do, but
not enough talent to seize those opportu-
nities.Similarly,as the non-profit sectoris
poised for a phase of growth, talent could
be onebinding constraint in the near term.

The huge influx of capital, especially
the ¥50,000 crore from CSRin just five
years,has dealta comparable kind of shock
to the non-profit system. Domestic phil-
anthropy hasalso seen a surge: whowould
have thought Azim Premji would give
away another $20 billion! Whilst there
isn’t,obviously,anotherdonor of that size,
many more people are now committing to
give money and are willing to be much
more active participants, not just donors,

in the process of social development.

Just as venture capitalists demanded
more accountability from Indian start-
ups—thereason today’s start-ups are more
professional than those of 20 years ago—
today’s donors demand better processes,
better utilisation of funds and more pro-
fessionalisation within non-profits. Hav-
ing built successful for-profit companies,
individual philanthropists are now
demanding that non-profits focus on the
talent piece. People like Amit Chandra, for
example, focus specifically on capacity
building grants. CSR is also demanding
systems, processes,auditing, governance,
etc.And so, this is the moment when the
social sector needs to respond.

We are already seeing how organisa-

L -

tions that have responded to these
demands have grown rapidly. The likes of
Magic Bus, Kaivalya Education Founda-
tion and Teach For India have grown
tremendouslyin thelast fiveyears because
they realised they could tap into this pool
of capitalif theydid the right things, hired
good talent and professionalised.
Talentwill have to be the single biggest
investment in this sector, going forward.
We’re at a stage where good quality junior
talent has started coming into the sector.
What we will also need is a leadership
pipeline; it’s going to be almost impossi-
ble to build the leadership and skills from
within organisations in a short span of
time. Which is why we now see initiatives
like India Leaders for Social Sector to bring

in experience, talent and skills from the
corporate sector. Another area where the
social sector needs expertise is evidence,
monitoring and evaluation,and reporting.
If we want the quality of the sector to
improve, we should demand more rigor-
ous evaluation to determine whether
something is genuinely working or not.
Unlesswe see more rigour on this front,we
will continue to compromise ourability to
take informed decisions regarding our
response to societal problems.

We havea gap in terms of the informa-
tion availablein the publicdomain regard-
ing how much philanthropists are giving,
where they are giving, etc.I don’t think
thereare enough intermediaries that have
doneagoodjob at making such data avail-

able. Apart from more rigorous evidence,
we alsoneed evidence that is more readily
digestible so that people don’t make the
same mistakes they made 20 years ago.

Like Pratham created ASER, there is a
need to create similar tools or public good
that transcends theirlimited scope within
programmes and organisations to become
useful to different organisations, across
sectors.That way,governments and organ-
isations get access to a ready set of tested
toolsandwon’t need to reinvent thewheel.

The question, of course, is what will it
take to build such an ecosystem? Philan-
thropy certainly has an important role to
play here.Rather than fund organisations
tojust do more of what they’re doing, phil-
anthropists must be willing to encourage
testing of innovative models, making
more risk capital available to non-profits.

Donors must make budgets available
for capacity building and not just for pro-
grammes. As organisations grow, donors
need to be okaywith, say, 20-25% of their
grants going towards ‘administrative
costs’ of grantee organisations, including
investmentsin human capital, M&E, mar-
keting,brand building, fund-raising, tech-
nology and systems.

As India’s non-profits negotiate the
opportunities that come with increased
investment and interest,ourability to put
in place an enabling ecosystem will be the
keythat decides howwell,how quicklyand
how effectively they respond.
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