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Yetanother ruling on director liability

Unless the culture of compliance seeps into enforcement, judgments

would be mere essays

WITHOUT CONTEMPT

SOMASEKHAR SUNDARESAN

he Supreme Court has spoken

I yet again — quashing criminal
proceedings initiated against

the managing director of a company
that runs a hotel in New Delhi — about
the liability of a managing director in a
company charged with crime for no
reason other than his being the man-
aging director. Yet, whether this would
lead to any reform in the conduct of
enforcement agencies is a question that

could end up being rhetorical.

The facts seem straight out of the
movie October. Avisitor to the hotel fell
from the sixth floor to the fourth floor.
It was found that a terrace next to the
club lounge on the sixth floor was often
used as a smoking area, with the hotel
not stopping smokers from using the
place. The charge was that the hotel did
not take adequate precautions to main-
tain safety.

The managing director was charged
on the grounds that he was the only
executive director of the company, he
chaired all board meetings, and he
would therefore, be responsible for all
acts of omission or commission by his
officials. Indeed, employees involved in
hotel operations were charged too, but
the managing director had been roped
in as an accused only for the reason that
he was the chief executive. The Delhi
High Court refused to quash the pro-
ceedings at the request of the managing
director. The Supreme Court disagreed.

The law declared by the Supreme

Court is that before issuing summons to
anindividual as an accused, the criminal
court is required to be satisfied from the
material on record that the person
named as the accused needs to be pro-
ceeded against. If the court does not find
adequate material to rope in an individ-
ual as an accused, but later during trial
finds material to rope in a person not
hitherto named as an accused, it can rope
in the accused at that stage too (Section
319 of the Criminal Procedure Code). Yet,
summons do get routinely issued against
every person named by the prosecutor.

Summons can also get issued after a
judge decides that the person named as
an accused must be tried for criminality.
In the case at hand, indeed, the Delhi
High Court agreed that it was rightly
issued. All that the charge sheet stated
as the ground to rope in the managing
director was that he is responsible for
the overall operations of the company,
and being the only executive director,
he would be the accused. It would also
imply that if there were other executive

directors, they too would have been
roped into the proceedings.

The situation gets even more com-
plex with quasi-civil proceedings, con-
ducted by regulators who have the role
of legislature, executive and judiciary,
all rolled into one organisation.
Recently, the Securities Appellate
Tribunal was faced with an appeal
where the capital market regulator rou-
tinely directed all directors to personally
refund money raised without issuance
of a prospectus. The tribunal has
declared the law unequivocally —
indeed also relying on Supreme Court
judgments — to rule that liability under
the law cannot arise merely by designa-
tion but from the responsibility and role
played by the individual at the relevant
time. Implying that “vicarious liability”
cannot be automatically imputed, in the
absence of a shred of evidence that the
individual in question was responsible.

In fact, the Companies Act, 2013, the
post-Satyam corporate law that raises the
bar of criminality under company law to
the level of anti-drug trafficking law
when it comes to bail where fraud is
alleged, took care to stipulate that for
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charging a director, one must apply one’s
mind to knowledge and involvement
applying “board processes”. Regulations
governing listed companies’ obligations
made by the capital market regulator too
lay down the standard of having to deter-
mine knowledge and involvement by
applying board processes.

When a director sits on the board of
a company, she necessarily has to rely
on the processes necessary for the board
of directors to be briefed by the man-
agement. If the director on the board is
unaware despite doing all that a reason-
able person would to make herself aware
of the goings on in a company, the law
would not permit the director to be
charged in any proceedings. Yet, in prac-
tical application, this standard gets
diluted. Enforcement agencies prefer to
“err on the side of caution” and rope in
everyone they can lay their hands on,
leaving the burden of correcting the
error to the judicial system. More judg-
ments can follow on the subject, but
unless the culture of compliance seeps
into enforcement too, these would mere-
ly be essays to be relied on after the judi-
ciary has already been burdened with
the task of correcting the errors of the
enforcement agencies.

The author is an advocate and independent
counsel. Tweets @SomasekharS

The a la carte approach to economic advice

The set-up in Modi1.0 and 2.0 is geared to sector-specific guidance rather than macro-economic counsel

SUBHOMOY BHATTACHARIEE

s the economy’s numbers point
Ato a large-scale slowdown it is
important to focus on the men
and women advising the government,
specifically Prime Minister Narendra
Modi. Both his predecessors,
Manmohan Singh and Atal Bihari
Vajpayee, had trusted confidants as
their chief advisors: Former Reserve
Bank of India Governor C Rangarajan
for Singh and Vijay Kelkar for Vajpayee.
The former became chairman of the
Prime Ministers’ Economic Advisory
Council (PMEAC), after Suresh
Tendulkar quit in 2009.
Kelkar often described him-
self as paramarshdata (advi-
sor) in the finance ministry
in North Block but his views
were often solicited by
Vajpayee from across the
road in South Block.
Among those who advise
Prime Minister Narendra
Modi on economic policies,
there is no such clear hierar-
chy. So there is no concept of
a confidant in economic
spheres unlike, say, the role National
Security Advisor Ajit Doval plays in steer-
ing the security of Jaimmu & Kashmir.
The economic advisors to the Modi
government are, instead, more transac-
tional in their role, their importance
based on the programme or policy on
hand that is sought to be steered. For
instance, Parameswaran Iyer, the
bureaucrat in charge of Jal Shakti
Abhiyan, the water conservation mis-

ANALYSIS BEHIND
THE HEADLINES

sion, was also the author of the govern-
ment’s massive project to tackle India’s
water crisis through a set of interven-
tions. The closest someone could come
to Rangarajan or Kelkar’s position in
this government is former RBI
Governor, Bimal Jalan. But he, too, has
been discreet, offering counsel only on
specifics. Other than the report on the
RBI’s capital reserves, which was put up
to its board on Monday, he has authored
a report on expenditure management,
which the government never made
public but has acted on in many cases.

It is no secret that the prime minister
prefers not to surround himself with eco-
nomic advisors. His signa-
ture economic policies rarely
carry the overt imprint of any
particular advisor or group —
unlike, say, that of the
National Advisory Council in
the rural employment guar-
antee  programme in
Manmohan Singh’s govern-
ment. This predilection has
had a discernible impact on
the government’s handling
and defending of macroeco-
nomic issues. Examination
of macro-economic themes has been at
a premium in Modi 1.0 and 2.0. When
someone has chosen to do so, the mar-
kets were caught unawares. Last week,
for instance, the Deputy Chairman of
Niti Aayog, Rajiv Kumar, talked of an
“unprecedented situation for the gov-
ernment [in the] last 70 years... [we] have
not faced this sort of liquidity situation
where the entire financial sector is in
churn and nobody is trusting anybody

else”. Kumar’s remarks caused the mar-
kets to slide because they were unsure if
this was the final commentary on the
current economic situation or there was

more to come.

The reason for the surprise is that
between Rajiv Kumar’s Niti Aayog and
the PMEAC with its five members, it is
unclear who has the last word on any
macro-economic issues. Part-time
Council member Rathin Roy recently
raised a debate about whether the
Indian economy has reached its limits
in terms of expanding consumption,
posing it as a structural slowdown since
much of the demand for goods and ser-
vices is confined to a thin upper crust.
Another member, Ashima Goyal, has
argued that the present slowdown of
the economy is largely due to cyclical
factors (though she concedes some
structural hurdles remain). PMEAC
chairman Bibek Debroy has not waded
into the debate significantly except to
point out that India is yet to become a
middle income economy with its atten-
dant problems. It is not known, if this
random public airing of concerns have
something to do with the Prime

Minister’s Office (PMO) not tuning in
to the debate on macro-themes, except
on occasions such as the run-up to the
Budget, when a group of economists
met Modi for one whole day.

In any case, Kumar’s statement,
which he claims was misinterpreted, has
renewed thinking within the top levels
of PM’s team about the futility of listen-
ing to macro-economic suggestions and
instead entrusting the work of advice on
sectoral issues to those who will be
responsible for running specific pro-
jects. So the task of defending pro-
grammes such as the GST package, the
Insolvency and Bankruptcy Code, the
Jan Dhan project, Mudra, Direct Benefit
Transfer, housing, electricity and LPG
for all, and crop insurance and the pen-
sion schemes for the informal sector
have all been entrusted to bureaucrats
responsible for implementing them. For
example, the task of defending demon-
etisation in Modi’s first term was the
remit of Shaktikanta Das in his capacity
of secretary, economic affairs, instead
of the chief economic advisor Arvind
Subramanian. Again, GST was imple-
mented and defended by then revenue

INSIGHT

The do-no-harm principle

DHIRAJ NAYYAR

their turfs, powerful interest groups
influencing (mostly legitimately, occa-
sionally illegitimately) the making of
policy. Sure, the prime minister pre-
sides, but not everyone in the system
is either philosophically or practically
aligned. Bad policies can slip through
the cracks.

It would, therefore, be very useful
and productive if all policies drafted by

he government’s decision to
I change its mind on what were
quite apparently counter-pro-
ductive economic policy measures —
such as the surcharge on FPIs and the
criminalisation of CSR commitment
violations — shows that it is willing to
listen. One cannot be sure what trig-
gered the change, whether it was the
falling stock market, acute discomfort
of industry and even pro-government
commentators, or the Prime Minister’s
Independence Day speech in which he
batted for wealth creators by calling
wealth creation a national service. If
India is to indeed make the “big leap”
that PM Modi promised on August 15,
one should hope that the government
was reacting to its leader.

Prime Minister Narendra Modi has
the right instincts on economic policy.
Often, he has spoken on the need for
the government to get out of business,
ease red tape and respect
entrepreneurship. At the same time,
he has argued in favour of a bigger and
more effective role of government in
ensuring that basic goods and services
reach the poor. Unfortunately, the
machinery of government does not
always follow these principles. The fact
is that the Government of India is a
large beast with several layers of
bureaucracy which is minded to do its
own thing, ministries batting for their
own interests and battling to retain

any department of the government are
automatically subject to passing the
test of the principles laid down by the
prime minister. Call these the do-no-
harm principles. There are three which
the PM has stressed: A. Wealth creation
isa national service; B. The government
has no business to be in business; C.
The government should ensure ease of
doing business and ease of living of cit-
izens. Every cabinet note that is drafted
seeks various justifications for a policy
being proposed. It should have one sec-
tion on how the proposed policy fares
on these three principles. If it violates
any of these principles, it should be
reviewed to see if it can be improved or
it should be junked. Even Budget pro-
posals should be tested on these prin-
ciples. Decisions like the surcharge on
the super-rich, or indeed on FPIs can
be pre-empted at an early stage.

If the government is feeling bold
about a “big leap”, it should review all
the major economic/socio-economic
policies made in the last decade and
see whether they pass the do-no-
harm principles. Those which do not
should be revised or removed. After
all, the challenge in India isn’t just
making new policies but also ensur-
ing that deadweight baggage from the
past is jettisoned.

There is an additional principle,
which has not been on Prime Minister
Modji’s list of mantras but which would
be a welcome inclusion. The govern-
ment should not focus on revenue gen-
eration and gathering; it should focus
only on growth. If the Ministry of

Finance is driven by the Department of
Revenue and its annual tax (and non-
tax) collection targets, there will be seri-
ous negative side effects. The most
obvious one is tinkering with tax rates,
usually upwards, using surcharges and
cesses. The second is harassment of
taxpayers as taxmen try to squeeze the
last paisa out of the minority who com-
ply with the law. The third is perverse
non tax revenue measures like forcing
one public sector company to buy
another, which is faux strategic disin-
vestment because it brings none of the
efficiency gains from the transfer of
management control to a private party
or independent board. If anything, it
adds to inefficiency by burdening bet-
ter public sector companies with less
efficient ones. All of this may help the
government meet its current fiscal tar-
get but it comes at the cost of growth.
Would it not be so much better to aban-
don revenue collection fundamental-
ism and focus on growth? The revenue
that will accrue on account of higher
growth will far exceed any temporary
squeezing exercise.

A country which has made very
effective use of an overarching, no-
harm-principle in recent times is
Bangladesh. The country, which was
once considered a basket case, has now
emerged as a mighty player in the glob-
al textiles market (apart from seriously
improving its human development).
The textiles sector is the major source
of growth, jobs and exports for the
country. Conscious of this, the govern-
ment tests every economic policy
against its potential impact on the tex-
tiles sector. Any policy that would neg-
atively affect textiles is discouraged.

Of course, India can never be a one-
sector economy. But if it does make
some high principles non-negotiable,
it would be much better placed to make
abig leap than it is today.

The author is chief economist, Vedanta

secretary Hasmukh Adhia.

Niti Aayog, under its CEO Amitabh
Kant, has rarely commented on these
programmes ab initio, examining them
only after launch. For example, Ratan
Watal, the other member of the PMEAC,
chaired the committee to review the
framework for digital payments, ratio-
nalisation of autonomous bodies of the
central government and the transfor-
mation of India’s gold market, none of
them macroeconomic themes.

As a departmental secretary pointed
out, this government is keen to listen to
the debates that are “finite and quan-
tifiable”. From the debate on employ-
ment, the Modi government picked up
the need to quickly reorganise employ-
ment statistics and has begun issuing
those from the provident fund scheme
every month.

The government is happy to listen
to the bimonthly commentaries from
the RBI when it resets interest rates,
usually in lockstep with the govern-
ment’s thinking. It would similarly
adhere to the award of the 15th Finance
Commission headed by N K Singh and
take on board its comments. But it sits
ill with the advice of Chief Economic
Advisor in the finance ministry,
Krishnamurthy Subramanian, who
highlighted the discrepancy in tax esti-
mates in his first Economic Survey. As
Finance Minister Nirmala Sitharaman
said in Parliament, the Survey enjoys
an arm’s length separation from the
government’s examination of policies
of specific ministries. It is unlikely that
the PMO will listen in except when
there is a specific solution on offer.

Vanishing group of ministers
National broadcaster All India Radio
(AIR) on Wednesday afternoon tweeted
that the government had constituted a
"GoM", or group of ministers, to look
into issues concerning Jammu and
Kashmir. The tweet, with the hashtag
"Article 370", came a little after2 pm. It
fuelled speculation about the ambit of
such a "group of ministers". However,
nearly two and a half hours later,
government sources denied that any
"GoM" was constituted. "Reports
about the government setting up a
GoM on issues relating to Jammu and
Kashmir are not correct," a
government source said. Some also
wondered how AIR could do this
without official confirmation.

Too little, too late

. j After facing a
near wipe-outin
the 2019 Lok
Sabha polls,
followed by a
string of senior
leaders, including
legislators,
deserting the
party, Samajwadi
Party President
Akhilesh Yadav (pictured) has decided to
dissolve all state- and district-level
committees in Uttar Pradesh.Barring UP unit
President Naresh Uttam Patel, the former
chief minister sacked all other office-
bearers. As expected, there is a lot of
unhappiness because of this. But a section
of the party feels Yadav's move was long
overdue and should have taken place much
earlier orimmediately after the Lok Sabha
elections. With three sitting Rajya Sabha
members crossing over to the BJP recently,
there has been much damage, both to the
organisation and member morale, they
said, and that his "surgical strike" might be
"too little, too late".

Reading between the lines

Union minister and senior Bharatiya Janata
Party (BJP) leader Prakash Javadekar was left
fumbling for words on Wednesday. Ata BIP
press meet, Javadekarlaunched on Congress
leader Rahul Gandhi for his comments on
Kashmir, which, hesaid, "insulted" the
country and had given Pakistan "a handle"
totargetIndia atthe United Nations. Gandhi
had tweeted about "violence and people
dying" in Kashmir, which Pakistan included
as partofits petition in the UN to attack India
overthesituationinthe Valley. Javadekar
demanded that Gandhi apologise for what
he termed the "mostirresponsible politics"
the country had witnessed. Gandhi's tweets
on Wednesday, attacking Pakistan and
assertingthat Kashmirwas India's internal
issue, were made due to publicanger over
his earlier comments, Javadekarsaid. He
wondered if Gandhi's mindset had also
changed due tothe changein his
constituency. When asked to clarify what he
meant by his comments about ""Rahul's
constituency", Javadekarfirst struggled to
explain himselfand then said his remarks
were notabout the constituency butits
representative. Gandhi represents the
Wayanad constituency in the Lok Sabha. He
had represented Amethifor10 years between
2004 and 2014.

Look before you leap

This refers to the editorial “No wind-
fall” (August 28). I agree that the trans-
fer of this large amount should not be
seen as a windfall gain and should be
used wisely. It should be used for pub-
lic investment to revive the economy;
for example, in the improvement of
the infrastructure and carrying out
substantive reforms in areas like
labour, land etc. The amount should
not be wasted to run moribund public
sector entities such as Air India. Also
it should not be frittered away in pre-
poll bonanzas considering some state
Assembly elections are coming up in
the next few months. In case a part
of the money is used to re-capitalise
the public sector banks (PSBs),
it should be done alongside substan-
tive governance and operational
reforms of these entities. Merely re-
capitalising them without initiating
substantive reforms will amount to
encouraging reckless lending and
inefficient functioning.

There should be more substantive
efforts to transform PSBs into profes-
sionally run, profitable entities. The
government must not forget that the
money it has received from the Reserve
Bank of India as the owner of the cen-
tral bank is, in fact, taxpayers’ money.

Arun Pasricha New Delhi

Where is Naresh Goyal?

This refers to “Goyal structured
schemes to siphon off funds” (August
25). It is now crystal clear that Naresh
Goyal is not as naive as he is project-
ing himself to be. The Enforcement
Directorate (ED) has reportedly got
evidence that Goyal had siphoned off
large amounts of money in foreign
jurisdictions by creating a number of
tax-evading schemes. The ED has tak-
en possession of various incriminat-
ing documents. It is also emerging
that either Goyal or companies con-
trolled by him may have routed
inflated commission to its own group
entity in Dubai. What does all this

indicate? Does this in any way show
him as an honest businessman or a
kind-hearted employer who has great
sympathy for his employees?

My question to readers and follow-
ers of the Jet Airways episode is, how
long will the country tolerate these
types of fugitives? Yes, I repeat, he is
a fugitive. He has violated the FEMA
rules and there is enough evidence
for him to be booked under the anti-
money laundering provision. Also, he
hasn't paid his employees their dues
and has defaulted on bank loans.

I am aware that one of his
attempts to flee the country was
foiled but there is nothing in the pub-
lic domain about his current where-
abouts. If he is in this country, my
appeal to the legal fraternity is please
get hold of him, prosecute him and
allow the law to take its own course
in a time-bound manner. It will rein-
force the credibility of the law
enforcers in the eyes of the public.
We hope Goyal will not be allowed to
take asylum in another country to
spend the rest of his life peacefully.

Sanjoy Dutta Kolkata

Govt must reciprocate

This refers to the report “RBI approves
a record 1.76 trillion surplus transfer
to government” (August 27). The
Reserve Bank of India (RBI) with active
support from former governor Bimal
Jalan and ex-deputy governor Rakesh
Mohan graciously handled a tough sit-
uation. The new Economic Capital
Framework, recommended by the
Jalan panel and accepted by the RBI,
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should convince and satisfy all stake-
holders. It may be recalled that RBI's
reserves, which had peaked to 11.9 per
cent of the balance sheet size in 2009,
has been depleting since then and is
now touching 5.5 per cent. The Jalan
panel recommendation to maintain
reserves at 5.5-6.5 per cent level has to
be seen against this development. In

the central bank's eagerness to support
the Gol, the level has been maintained
at the minimum. The government
should welcome this gesture and, in
the coming years, reciprocate by help-
ing RBI to augment its reserves. Ideally,
RBI's share capital should be raised
from the present level of 35 crore to the
equivalent of $100 billion or upwards.

M G Warrier Mumbai
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Protecting privacy

Data must be treated as personal property of an individual

stice BN Srikrishna made a telling point recently at a symposium marking

the second anniversary of the Puttaswamy judgment which affirmed that

privacy was a fundamental right. He said given the parliamentary majority

the ruling party enjoys, it should have been possible to pass the data privacy

legislation that a committee headed by him drafted, “with the same ease that cash is

withdrawn from an ATM”. But it has been two years since the Supreme Court rec-

ommended specific legislation to protect privacy, and over a year since the Srikrishna

Committee submitted its recommendations, and draft legislation, and there has

been no movement in terms of turning that draft into law, even though a number of
other legislation has been passed by Parliament at an impressive speed.

This is unfortunate as in the absence of a specific privacy protection law on the
lines proposed by the Srikrishna Committee, it is difficult to prevent privacy being
breached in practice. In this two-year period, there have been multiple disturbing
developments that have impacted privacy. For example, the DNA Profiling Bill has
been cleared and there are grey areas in that legislation. DNA is not only sensitive
personal data — it can uniquely impact the privacy of persons related to the individual
whose DNA is stored and tested. The government has also proposed the bulk sale of
automobile registration lists, and driving licence data from state motor vehicles
departments, to private sector entities. Aadhaar has been linked to income tax
returns despite being supposedly voluntary. There are also proposals to link Aadhaar
to electoral rolls, which may result in voters being profiled in unconstitutional ways.

There are multiple public interest litigations currently being heard in various
courts proposing that Indians should be forced to link Aadhaar to their social media
accounts and to the usage of instant messaging services. The petitioners, including
the Tamil Nadu government, claim that this would be effective in curbing the spread
of fake news. Whether that is true or not, the loss of anonymity on social media
would inevitably result in curbs on free speech. The privacy of citizens who may
express unpopular opinions, or indulge in acts of whistle-blowing, would no longer
be sacrosanct. Any democracy, which recognises privacy as a fundamental right
should give primacy to those freedoms and seek other ways to combat fake news.

There will soon be other privacy issues as the ecosystem of the Internet of
Things (I0T) proliferates. Given that a fridge, air-conditioner, or car may now see,
hear, record and transmit private conversations, privacy breaches will, in fact,
become even more egregious in the near future. Legislation must be “future-
proofed” to deal with fresh challenges on the IoT front. These examples should
make it clear that it is necessary to balance multiple considerations when it comes
to privacy. Data is indeed digital gold, and a national resource. All manner of public
services can be enabled by data, and all sorts of business models can be based on
data. But data must be acknowledged as the personal property of the individual
generating it, and it should not be gathered, stored, or used without the informed
consent of those individuals. Until there is a specific privacy legislation built upon
that foundational principle, the Puttaswamy judgment of August 2017 will mean
very little in practice.

The price of controls

Price caps on sanitary products and hand washes are counterproductive

he National List of Essential Medicines (NELM) committee would be ill-

advised to bring sanitary products, adult diapers and hand washes under

price controls. As with the caps imposed on essential medicines and con-

sumables, the NELM committee is probably motivated by the praisewor-
thy objective of making these products more accessible to poorer households. On
the face of it, this move makes sense: The National Family Health Survey (NHFS)
0f2015-16 shows that about only 57.6 per cent of Indian women of reproductive age
use sanitary products (48.5 per cent in rural India and 77.5 in urban India). As for
hand washes, other surveys have shown that about a fifth of sample sizes cite lack
of soap as a reason for not washing their hands after defecation or outdoor manual
work. These numbers are unquestionably high, and the societal and health conse-
quences of non-usage of sanitary products and soap are serious. The question is
whether price control alone is the optimum approach to these problems. From the
supplier point of view, price controls on a range of products from safety blades,
milk and life-saving medicines to cement and tyres remain a testimony to the
chronic shortage economy that characterised India in the long decades of planning.
Indeed, a 2013 decision to put prophylactics under price controls saw a sharp drop-
offin sales. The decision was struck down by the court later, and caused the National
Pharmaceutical Pricing Authority to extend price controls by making an absurd
differentiation between ordinary condoms and those with “special features”. Either
way, family planning objectives are unlikely to be met.

In both sanitary products and hand washes, the lifting of licensing controls
saw an explosion of choice and, in the case of the former, innovations for women,
especially in the workplace. It is nobody’s case that more Indians should be blocked
from access to such products. The issue is whether affordability is the sole factor
hampering wider usage. In the case of soap, NGO surveys suggest that ignorance
and access to washing facilities (such as a toilet) play as big a role in usage as afford-
ability. In sanitary products, availability could be an additional hurdle rather than
affordability alone — the NFHS shows that rates of school or work absenteeism
owing to menstruation is roughly the same as the rates in Singapore and Australia.
Fixing these problems may demand imagination rather than the hatchet of price
controls. Education on basic hygiene is the most important of them. Enhancing
distribution is another. In an earlier era, the government leveraged the vast reach
of FMCG companies such as ITC, Brooke Bond, Lipton and Hindustan Lever (the
later now part of the Hindustan Unilever stable) to distribute its “Nirodh” brand of
condoms to meet family planning objectives. There is no reason it cannot encourage
similar distribution tie-ups for private sector manufacturers. Including such objec-
tives under the CSR mandate would be one way of putting a flawed law to good use.

Simple economics suggests that greater distribution and usage will automati-
cally lower prices. Then again, NGOs such as Goonj, started by Ramon Magsaysay
award winner Anshu Gupta, pioneered a low-cost, reusable, environmentally
friendly sanitary product made from waste cloth that is uniquely suited to the
needs of low-income working women. Replicating models using such age-old meth-
ods would be the best advertisement of India’s indigenous capabilities for innovation.
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[s stakeholder
capitalism back?

There are reasons to believe that corporate leaders renouncing
shareholder primacy are being a little disingenuous

US has been that corporations should max-

imise shareholder value — meaning profits
and share prices — here and now, come what may,
regardless of the consequences to workers, cus-
tomers, suppliers, and communities. So the state-
ment endorsing stakeholder capitalism, signed ear-
lier this month by virtually all the members of the
US Business Roundtable, has caused quite a stir.
After all, these are the CEOs of America’s most pow-
erful corporations, telling Americans and the world
that business is about more than
the bottom line. That is quite an
about-face. Or is it?

The free-market ideologue and
Nobel laureate economist Milton
Friedman was influential not only
in spreading the doctrine of share-
holder primacy, but also in getting Yo

For four decades, the prevailing doctrine in the

it written into US legislation. He = .
went so far as to say, “there is one s
and only one social responsibility of P

business — to use its resources and
engage in activities designed to

JOSEPH E STIGLITZ

to childhood obesity, or painkillers that unleash an
opioid crisis, or when they exploit the unwary and
vulnerable, like Trump University and so many other
American for-profit higher education institutions.
And it is true when they profit by exercising market
power, as many banks and technology companies do.

But it is even true more generally: The market can
drive firms to be shortsighted and make insufficient
investments in their workers and communities. So it
is arelief that corporate leaders, who are supposed to
have penetrating insight into the functioning of the
economy, have finally seen the light
and caught up with modern eco-
nomics, even if it took them some
40 years to do so.

But do these corporate leaders
really mean what they say, or is their
statement just a rhetorical gesture in
the face of a popular backlash against
widespread misbehaviour? There are
reasons to believe that they are being
more than a little disingenuous.

The first responsibility of corpo-
rations is to pay their taxes, yet

increase its profits.”

The irony was that shortly after
Friedman promulgated these ideas, and around
the time they were popularised and then enshrined
in corporate governance laws — as if they were
based on sound economic theory — Sandy
Grossman and I, in a series of papers in the late
1970s, showed that shareholder capitalism did not
maximise societal welfare.

This is obviously true when there are important
externalities such as climate change, or when corpo-
rations poison the air we breathe or the water we
drink. And it is obviously true when they push
unhealthy products like sugary drinks that contribute

among the signatories of the new
corporate vision are the country’s
leading tax avoiders, including Apple, which, accord-
ing to all accounts, continues to use tax havens like
Jersey. Others supported US President Donald
Trump’s 2017 tax bill, which slashes taxes for corpo-
rations and billionaires, but, when fully implement-
ed, will raise taxes on most middle-class households
and lead to millions more losing their health insur-
ance. (This in a country with the highest level of
inequality, the worst health-care outcomes, and the
lowest life expectancy among major developed
economies.) And while these business leaders cham-
pioned the claim that the tax cuts would lead to more
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investment and higher wages, workers have received
only a pittance. Most of the money has been used
not for investment, but for share buybacks, which
served merely to line the pockets of shareholders
and the CEOs with stock-incentive schemes.

A genuine sense of broader responsibility would
lead corporate leaders to welcome stronger regula-
tions to protect the environment and enhance the
health and safety of their employees. And a few auto
companies (Honda, Ford, BMW, and Volkswagen)
have done so, endorsing stronger regulations than
those the Trump administration wants, as the pres-
ident works to undo former President Barack
Obama’s environmental legacy. There are even soft-
drink company executives who appear to feel bad
about their role in childhood obesity, which they
know often leads to diabetes.

But while many CEOs may want to do the right
thing (or have family and friends who do), they know
they have competitors who don’t. There must be a
level playing field, ensuring that firms with a con-
science aren’t undermined by those that don’t. That’s
why many corporations want regulations against
bribery, as well as rules protecting the environment
and workplace health and safety.

Unfortunately, many of the mega-banks, whose
irresponsible behaviour brought on the 2008 global
financial crisis, are not among them. No sooner
was the ink dry on the 2010 Dodd-Frank financial
reform legislation, which tightened regulations to
make a recurrence of the crisis less likely, than the
banks set to work to repeal key provisions. Among
them was JPMorgan Chase, whose CEO is Jamie
Dimon, the current president of the Business
Roundtable. Not surprisingly, given America’s mon-
ey-driven politics, banks have had considerable
success. And a decade after the crisis, some banks
are still fighting lawsuits brought by those who were
harmed by their irresponsible and fraudulent
behaviour. Their deep pockets, they hope, will
enable them to outlast the claimants.

The new stance of America’s most powerful
CEOs is, of course, welcome. But we will have to
wait and see whether it’s another publicity stunt,
or whether they really mean what they say. In the
meantime, we need legislative reform. Friedman’s
thinking not only handed greedy CEOs a perfect
excuse for doing what they wanted to do all along,
but also led to corporate-governance laws that
embedded shareholder capitalism in America’s
legal framework and that of many other countries.
That must change, so that corporations are not just
allowed but actually required to consider the effects
of their behaviour on other stakeholders.

Thewriter, a Nobel laureate in economics, is University
Professor at Columbia University and Chief Economist at the
Roosevelt Institute. Heis the author, most recently, of People,
Power, and Profits: Progressive Capitalism for an Age of
Discontent. ©Project Syndicate

Trade wars can be lost. Guess by whom?

They even might be lost. Donald Trump is

beginning to have a sinking feeling about this
possibility after a bad week. There has been, first,
the announcement of new tariffs of $75 billion by
Beijing on American imports. This was in retaliation
to Mr Trump’s announcement of 10 per cent tariffs
on the remaining $300 billion Chinese-made con-
sumer goods not yet hit by tariffs on September 1
and December 15.

The move by the Chinese leadership is quite
worrisome for the White House: It shows, first, that
Xi Jinping is not ready to bend to
US pressures. Second, and more
importantly, he is playing Trump
at his own game and turning the
tables on him: The US President is
shaping his re-election campaign
around the theme that he is the
leader making America great again
and that he is the one who is — at
long last — dealing successfully

Guess what? Trade wars are not “easy to win”.

with the China challenge. & )
However, the moves taken by
Beijing are aimed at having a CLAUDE SMADJA

only weaken Washington’s hand towards Beijing.
Last but not least was the succession of news
showing that Trump can use all the superlatives he
wants about the state of the American economy,
but this does not prevent the slowdown of activity
and the prospects of a recession in 2020 becoming
increasingly evident. And this might be what could
sink the President’s re-election hopes. Media reports
and leaks from the White House have been men-
tioning that people close to Mr Trump are increas-
ingly concerned that the continuation of the trade
war and its increasing impact on investment and
economic activity could at some
stage create irreparable damage to
the President. His erratic behaviour,
such as the repeated offer to buy
Greenland, or his Twitter “order-
ing” (sic)“Our great American com-
panies to immediately start looking
for an alternative to China, includ-
ing bringing your companies
HOME and making your products
in the USA”, is setting new heights
in the kind of volatility and impul-
siveness that has been a hallmark

cumulative impact: On the one
hand, hitting hard at core support
constituencies of the President — hence the new
tariffs on agricultural and farm products and the
reinstatement of tariffs on cars and auto parts; on
the other hand, increasing concerns about a trade-
induced recession. The sharp fall of the markets
after the announcement of the Chinese tariffs
showed that Beijing is doing a good job in that
domain.

Then the G7 was another illustration of how
much the Trump administration is isolated in its
trade war against China. Even Boris Johnson, the
UK Prime Minister, preferred ally of Mr Trump, was
compelled to state his opposition to trade wars. Of
course, the American President enjoys on many
occasions showing that he does not care being iso-
lated. But in the present context this isolation can

of this presidency.

The increasing concern about an
economic evolution that could ruin his hopes of
winning a new mandate in November 2020 has
made Trump mention the possibility of new tax cuts
to stimulate activity — at a time when the federal
deficit is skyrocketing — and unleash the most vir-
ulent attacks against Jay Powell, the Chairman of
the Federal Reserve, accused of being “a bigger ene-
my than China”. Which will remain as a unique
episode in the history of the relationship between
the White House (or any administration) and the
Federal Reserve.

However, to the President’s chagrin, Mr Powell
has been undeterred by this kind of attacks. He, like
other governors of the Federal Reserve and most of
the central bankers, continues to point out that the
uncertainties generated by the White House trade

policy — not only against China but also against
Mexico or EU countries — are a major reason for the
weakening of the world economy. And Mr Powell
made it very clear that it was not the job of central
banks to run trade policy, and that monetary policy
was of limited usefulness for countering the negative
impact of trade wars.

Donald Trump tried to cheer up the markets
by declaring at the end of the G7 that China want-
ed to resume the trade negotiations. But Beijing
has been completely silent about such a thing.
And when the White House tried to use a state-
ment by Vice Premier Liu He that “China is willing
to resolve issues through consultation and coop-
eration (...) while resolutely opposing the escala-
tion of the trade war” to support its assertion,
experts were quick to point out that this is the
kind of standard statement emanating from
Beijing from the beginning.

To make matters worse some people around
Trump are seemingly operating under two wrong
assumptions: They think they can use the troubles
in Hong Kong to pressure Xi Jinping in the trade
negotiations. In reality, it is exactly the opposite as
events there convince the leadership that it has to
stand firm against foreign pressures when its exis-
tential interests are at stake. The same people also
consider that the approach of October 1, 2019, the
70th anniversary of the foundation of the People’s
Republic of China, might prompt Beijing to be more
flexible to clear the trade conflict before the big
event. This is again wishful thinking: It is not at the
moment that Xi Jinping wants to celebrate the great
rejuvenation of China under his leadership, and the
restoration of its status “close to the centre of the
global stage” that he can afford to look like he is
bowing to the pressure of countries seen as trying
to contain China’s rise.

Yes, trade wars are not so easy to win and might
even be lost.

Thewriter is President of Smadja & Smadja, a Strategic
Advisory Firm; @ClaudeSmadja

Seva as political strategy

~

BOOK REVIEW

NILANJAN MUKHOPADHYAY

ore than a hundred years ago, a
M24-year-old nationalist Maha-

rashtrian, pursuing medicine at
the National Medical College, Calcutta (now
Kolkata), joined a band of volunteers from
Ramakrishna Mission. They headed to
Bardhaman, about 100 km from the bur-
geoning metropolis, because rural hinter-
lands there had been inundated once again
by the “Sorrow of Bengal” — the Damodar
river. A doctor in the making, he was not
only equipped to rescue people from the

rampaging waters, but also treat patients
afflicted by the outbreak of a cholera epi-
demic. The time he spent among flood vic-
tims encouraged him to make volun-
teerism an annual habit.

Thereafter, for as long as he was in
Calcutta, the young man joined the medical
corps at the Gangasagar fair held every win-
ter at the confluence of River Ganga and
the Bay of Bengal. Although he was faithful
to the bhawna or sentiment of service or
seva, he realised that such volunteering to
help people affected by natural calamities
or outbreaks of disease enabled one to build
personal relationships and provided an
entry point when canvassing for a cause or
idea. This man, Keshav Baliram Hedgewar,
in 1925 established the Rashtriya
Swaymsevak Sangh (RSS), which partially
grew out of a different sort of volunteerism
— providing security to Hindus who want-
ed to take out a religious procession with

full band baja through Muslim colonies.
The idea of using seva or service as a ploy
to engage with people on socio-political
ideas and beliefs emerged from such activ-
ities and explains why seva has always been
integral to the Sangh’s activities.

In Disaster Relief and the RSS, which
examines a relatively less emphasised
aspect of the RSS’ activities, which is one
of the primary reason for the immense pop-
ularity that it has acquired, Malini
Bhattacharjee points out that the founder
was “perhaps the first leader during the
period (1920s and 1930s) to seriously shape
the idea of seva as a means for constructing
the Hindu Rashtra”. For Hedgewar, a pow-
erful India of the future was dependent on
the military regeneration of people and
“seva played a key role in this imagination.”

Volunteerism indeed played important
roles throughout the rise of the Sangh
Parivar, and these experiences steeled

young swayamsevaks for tougher tasks
ahead. In his youth, before becoming fully
apart of the RSS, Prime Minister Narendra
Modi joined volunteers to work with flood
victims in Surat. He told this writer that in
the 1960s he was “quite active in social
work. When I say social work, I do not mean
in the manner it is understood now — this
NGO business.” The premium placed on
volunteerism by the RSS is evident in the
current sarkaryavah (the second in com-
mand), Bhaiyyaji Joshi, who was former
head of the organisation’s seva division.
The Hindu Right’s volunteerism played
an important role during the Partition riots
and was instrumental in the RSS’ swift
spread in north and west India. In adisplay
of exemplary dedication, the swayamse-
vaks worked day and night with Hindus
uprooted from West Punjab and, to a lim-
ited extent, East Bengal, who had lost fam-
ily members and all their possessions.
The author delves at length on disaster
relief, examining the involvement of faith-
based organisations —  Swami
Vivekananda played a key role in develop-

ing this facet of Hindu religious organisa-
tions — such as the Red Cross Society,
which spawned similar bodies. Ms
Bhattacharjee brings in perspective from
the ground through interviews with
swayamsevaks and others. Besides the the-
oretical portions, which explore what con-
stitutes seva and how this was used by the
RSS in nation-building, the book has valu-
able case studies of the RSS’ relief efforts
in Odisha after the 1999 Super Cyclone and
its involvement in the reconstruction of
Kutch in the aftermath of the 2001 earth-
quake. RSS volunteers succeeded in estab-
lishing contact with a wide spectrum of
people, and during the course of relief work
“new shakhas mushroomed in the villages
of coastal Odisha” where the RSS had little
association until then.

The author notes the Odisha cyclone
struck within a few months of murder of
Australian missionary Graham Staines and
his sons by a Bajrang Dal activist. The epic
natural disaster provided an opportunity
to shift focus from allegations over the
Sangh’s role in the murders, to the dedica-

tion of swayamsevaks after the cyclone. The
author’s scholarly approach successfully
establishes how humanitarism opens up
the political space and opportunities that
RSS used successfully. She also establishes
that the idea of seva as structured in the
RSS, although evolving from ancient Hindu
precepts of dana, is a constantly evolving
form of social engagements. But most
importantly, the book establishes the suc-
cess of RSS in utilising disaster situations,
which warrant seva activities, as opportu-
nities for political mobilisation.

Nilanjan Mukhopadhyay is a journalist and
author. His latest book is RSS: Icons of the Indian
Right. He has alsowritten Narendra Modi: The
Man, The Times (2013))

DISASTER RELIEF AND THE RSS:
Resurrecting 'Religion’
Through Humanitarianism
Malini Bhattacharjee

Sage; 850, 268 pages
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How long can govt
sustain FCIl's operations?

Ration-shop sales falling, stocks rising & per unit subsidy
up dramatically; govt dues up to X2 lakh crore already

VER THE LAST six years, the country’s food subsidy bill has roughly

doubled,yet theamount of heavily-subsidised food being sold through

ration shops has fallen by around 10-15%.1f this situation continues,

itis not clear how much longer the government will be able to sustain
the Food Corporation of India-led procurement-cum-ration-shop system where
long-term debt levels have crossed 200,000 crore, in addition to around ¥80,000
crore of short-term debt thatis rolled overinrelatively shorter periods of time.Food
subsidy payments rose from 92,000 crore in FY14,theyear before Narendra Modi
became prime minister forthe first time,to ¥184,220 crore thathasbeen budgeted
for FY20; FCI’s sales of foodgrains from all its schemes fell from 52.7 million tonnes
in FY14 to 45.2 million tonnes in FY18, the latest year for which data is available.
The reason for this,as a BofAMLresearch note points out, is that while FCI’s costs of
procurement have been rising at a steady pace thanks to the hike in minimum sup-
port prices (MSPs) by the government, the prices at which the grain is sold at ration
shops hasremained unchanged since the National Food Security Act was introduced
in 2013 by the UPA; the NFSAalso meant the number of beneficiaries jumped from
35 crore to 80 crore.The gap between FCI’s costs and its revenues rose from around
%1,000 per quintal in FY14,t0X2,200in FY18 in the case of wheat and, in the case
of rice,from ¥1,800to0 X2,850 in the same period.

While FCI'’s offtake is slowing, indeed falling,even though FCI’s procurement of
grain has remained remarkably stable at around 50 million tonnes a year, this has
meantarapid and unsustainable level of stocks; in August 2019, the last month for
which dataisavailable,stockswere 71.1 million tonnes as against the recommended
buffer of 41.1 million tonnes on July 1. Normally, FCI could think of exporting this
stock, but given Indian MSPs are higher than international prices, this can only be
done by selling the stocks at a discount, but that is against WTO rules. It gets worse
since, given the 90-95% level of subsidies—as compared to the market price—the
bulk of FCI’s revenues actually depend on howregularlyit getsits subsidy payments
from the government. Data from BofAMLshows that FCI earned just¥38,357 crore
in FY14 from sales while it was to receive 90,153 crore from the government to
take care of the subsidy element; that is, the subsidy-to-sales ratiowas 2.35.In FY19,
the ration shop sales were budgeted to be around 324,485 crore versus the subsidy
0fX131,787 crore; the subsidy-to-sales ratio worsened dramatically to 5.38.

With the governmentbadly strapped for cash,however, it has not been able tomake
paymentsto FCland,asaresult,while the government owed FClaround ¥45,000 crore
in FY14,this shot up toaround 200,000 crore in FY19.Naturally, FCI has had to bor-
row this amount; since no banks can possibly lend all this, even though bank borrow-
ings have risen, FCI’s borrowings from the National Small Savings Fund rose from
X70,000 crore in FY17—this was its first borrowing—to 191,000 crore in FY19.
Clearly, this is not a situation that can sustain since,while there is no way the govern-
ment can possibly pay FCI 200,000 crore in one go, FCI can’t keep borrowing either.
Evenifthe governmentissuesbondsto pay FCL thiswillmeana313,000 croreannual
expenditure in just interest costs. Right now, FCI’s costs are spiralling and while rais-
ing theissue price of foodgrains from ration shops will help—if the government does
this—this will slow the pace of growth, but it will do nothing to reduce FCI’s existing
deficit. Sooner rather than later,a comprehensive solution will need to be found.

Fix multi-brand retail now

FDI-deals already happening in one form or another

IVEN HOWTHE NDA government is opposed to foreign direct invest-

ment (FDI) in multi-brand retail, it is surprising that global online

retailer Amazon is picking up a stake in Future Coupons. Future

Coupons is a promoter entity for Future Retail Limited (FRL), a pan-
India multi-brand retailer.If Amazon converts the 49% stake it is buying in Future
Coupons,itwould own a 7.3% stake in FRL.As of now,Amazon does not have a con-
trolling stake in FRL, so the Kishore-Biyani promoted retailer cannot be deemed to
bea group company of Amazon. Even otherwise, since the stake in Future Coupons
would be housed in an investment arm of Amazon, the investmentwould bein the
nature of an foreign portfolio investment(FPI) rather than FDI.The 5% stake that
Amazon holds in Shoppers Stop—also a multi-brand retailing chain—is also housed
in an investment entity.

Whatisinterestingabout the FRL transaction is that Amazon hasbeen granted
acall option toacquireall or part of the promoter’s shareholding in FRL,and this is
exercisable between the third and tenth years.In otherwords,Amazon iswilling to
paya premium today—around 53%—to be able to acquire the controlling interest
in FRL,if and when the law permits.As of now, players like Amazon are technically
on theright side of the law in terms of these purchases; that theyare able to struc-
ture these to their advantage—using FPI entities—is to their credit. But, the fact
remains that the investment-arm of Amazon is an associate of Amazon’s and, there-
fore,byassociation,Amazon is buying intoa multi-brand retailer,albeit indirectly.
Also,thelawdoesnotallowavendorselling on a marketplace to procure more than
25% from the marketplace ora group company of the marketplace.In this instance,
a vendor could, theoretically, procure more than 25% from FRL—since it is not a
group company of Amazon—and supply goods on the Amazon marketplace. Also,
itis possible that,byvirtue of its stake in Future Coupons,Amazon could influence,
in some manner,the merchandise that FRLsells toa third-partyvendor,which then
sells on the Amazon platform.In December 2018, the government had tightened
the FDI conditions in the online space, stating that an e-commerce platform with
foreign investment cannot exercise ownership or control over the inventory sold on
its platform. But, such transactions, experts point out, do leave room for the mar-
ketplace to influence inventory. The government, it would appear, isn’t unhappy
with such deals since they bring in big investments—especially in back-end infra-
structure—but doesn’t want to formally allow FDI in multi-brand retail given the
BJP’s traditional opposition to this. But, given that local retailers will benefit from
allowing FDI in,and there is little to show that multi-brand retail FDI will hit local
kiranas,the government would do well to re-look its stance.

TraiERROR

Trai should let go of policy flip-flop on satellite TV,
allowing the market to decide

RAI MAY HAVE had the best of intent when it forced satellite TV broad-
casting to shift from being a pure bundling space to being an a la carte &
bouquet space. Instead of TV subscription prices coming down, the con-
sumer is experiencinglots of confusion and an increased price burden. For
a basic network capacity fee of ¥130, the consumerwas supposed to get 75 non-DD
channelsofherchoiceand 25 DD channels. But, picking from the mix of pay channels
under February’s New Tariff Order has meant a larger draw from the purse because
broadcasters have priced individual channels at highlevels.In combination with the
myriad and complex offerings of bouquets, this has ensured the consumer chooses
a package recommended to her than “exercising choice”. The regulator, recently,
floated another consultation paper,todiscuss discounting on the bouquet offerings.
Trai wants broadcasters to bundle channels of similar pricing,and take expen-
siveand niche categories out.As most GEC channels are expensive, thiswould esca-
late costs. Moreover, even if the broadcasters were offering niche channels, thiswas
being done at a discounted rate. Besides,why does Trai need to control pricingina
market that has many players? Afterall,in telecom, it was not Trai but competition
that forced prices to come down,and operators to settle atlimited plans.With OTT
platforms gaining market, broadcasters and distribution platforms have no choice
but to reduce prices. Trai’s purpose would have been fulfilled anyhow.

»Opinion

HIS WILL BE the 10th year

that I have taught a course

at Yale called “The Next

China.” The course focuses

on modern China’s daunt-
ing economic transitions.It frames the
moving target that eludes US president
Donald Trump’sadministration,which
is taking dead aim at the Old China (a
convenient target for a leader who
wants to resurrect Old America). The
incoherence of Trump’s trade and eco-
nomic policies, with all their poten-
tially grave consequences for the global
economy, is a destabilising by-product
of this disconnect.

My course starts with the urgency of
the challengesaddressed by Deng Xiaop-
ingin thelate 1970s.But, its main focus
ishowtheresulting Chinese growth mir-
acle presents president Xi Jinping with
four transitional imperatives: the shift
from export- and investment-led growth
to an economy driven increasingly by
domestic private consumption; the shift
from manufacturing to services; the
shift from surplus saving to saving
absorption in order to fund the social
safetynet desperatelyneeded by China’s
rapidlyageing middle class; and the shift
from imported to indigenous innova-
tion,which ultimatelywill be decisive for
China’s goal of beinga“moderatelywell-
off society”by the middle of this century.

The confluence of these four transi-
tional challenges would be daunting for
any country. That is especially true for
China, with its blended political econ-
omy—the so-called socialist market
system,with an ever-changing balance
of power between the Communist Party
and a vibrant private sector.It is a very
tricky balancing act, to be sure.

I date the pivotal point on the path
from Old China to the Next China to
early 2007, when then-premier Wen
Jiabao correctly diagnosed the high-fly-
ing Chinese economy of the time as
increasingly “unstable, unbalanced,
uncoordinated,and unsustainable.”The
Four Uns, as they famously came to be

US-CHINA TRADE WAR

THE US POLITICAL ESTABLISHMENT HAS SWUNG DRAMATICALLY, FROM VIEWING CHINAAS AN
OPPORTUNITY TO REGARDING IT AS AN EXISTENTIAL THREAT

Tilting at windmills,
flailing at China

ROACH

‘Faculty member, Yale University
Views are personal

known, sparked a vigorous internal
debate in China that led to major
rethinking of the Chinese economic-
growth modeland a series of newstrate-
gic plans and reforms—the 12th and
13th Five-Year Plans (of 2011-15 and
2016-20,respectively) and the so-called
Third Plenum Reforms (of late 2013).

Notwithstandingall the criticism of
Chinain the West (to say nothing of the
bipartisan political angst now boiling
over in Washington, DC), progress on
theroad to the Next China actually has
been quite extraordinary over the past
dozen years.The middle-class Chinese
consumer hascometolife,and the ser-
vices sectorhasemergedasanincreas-
ingly powerful growth engine. China’s
outsize current-account surplus hasall
but vanished, a trend that is crucial to
the saving absorption that its domes-
tic economy requires. And the signs of
indigenousinnovation are everywhere,
from e-commerce and fintech to arti-
ficial intelligence and breakthroughs
in the life sciences.

True,like all sagas of economic devel-
opment, China’s progress since 2007
hasbeen uneven at times,and new chal-
lenges have emerged along the way.
Wen’s Four Uns provide a useful way to
framethe pitfalls that still lurk. Instabil-
ity remains an ever-present threat,
underscored by China’s voracious
appetite for debt, which has sparked an
aggressive deleveraging campaign
aimed at avoiding the dreaded Japan
syndrome. Imbalances persist, under-
scored by private consumption’s sub-
40% share of Chinese GDP—a shortfall
that can be addressed only by a more

robust social-safety net (especially pen-
sions and healthcare). Persistent
regional disparities,in conjunction with
mounting incomeinequality,are visible
manifestations of alack of coordination.
And, of course, despite recent progress
in dealing with air pollution, environ-
mental degradation remains central to
China’s challenging sustain-
ability agenda.

But, the trade conflict
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¢2 AGREE TO DISAGREE

Congress leader, Rahul Gandhi

| disagree with this Govt. on many issues. But, let me
make this absolutely clear: Kashmir is India's internal
issue & there is no room for Pakistan or any other
foreign country to interfere in it

most about the so-called China threat,
but I understand the fear and anxiety
thatgrips the doubters.Thereal problem
is less the merits of the allegations than
the deep inconsistencies of Trump’s
policies to address them.

An anger-driven US president
doesn’t seem to grasp that bilateral
trade implies the possibility of prompt
retaliation when one side imposes tar-
iffs on the other. Nor does his admin-
istration show any understanding of
the linkages between ever-expanding
budget deficits, subpar domestic sav-
ing,and multilateral trade imbalances.
On the contrary, it has embraced a
China-centric bilateral fix for a multi-
lateral problem just when America’s
own lack of fiscal discipline

virtuallyassuresawiden-
ing trade deficit with the

with the United Statesisa ~ An anger-driven US  world at large.

new and important sus-
tainability challenge for
China. Despite years of
denial, there cannolonger
beanydoubt that the USis
pursuing a containment
strategy vis-a-vis China.
From an ever-escalating
tariffwarand theweapon-
isation of trade policy by

president doesn't
seem to grasp that
bilateral trade
implies the
possibility of
prompt retaliation
when one side
imposes tariffs on

And rather than view
Huawei as a legitimate
competitor in 5G
telecommunications,
Trump wants to put a
chokehold on China’s
leading tech company.
Never mind the resulting
value-chain disruptions,
which would do great

blacklisting leading Chi- the other damage to US suppliers,
nese technology compa- or that targeting Huawei
nies, to Trump’s “order” to does nothing to address

the US companies to cease
doingbusinesswith Chinaand vice pres-
ident Mike Pence’s declaration of a new
Cold War, the US political establishment
has swung dramatically, from viewing
China as an opportunity to regarding it
as an existential threat. And public sen-
timent has followed suit.Arecent survey
by the Pew Research Center found that
fully 60% of Americans had an
unfavourable view towards China—up
13 percentage pointsfrom 2018 and the
mostnegativeassessment of Chinasince
the Pew survey’s inception in 2005.
Forgetaboutwhetherthisabout-face
is justified. I am less concerned than

Jalan report: What next?

The RBI board has transferred I1,760bn,
including ¥526bn of excess capital, to the fisc, up

from 2018’s I500bn. We expect Delhi to

apportion RBI’s transfer between recapitalising

PSU banks and fiscal support as budgeted in July

WE SEETHE just-released Jalan report
as a game changer if it is partly used to
recapitalise PSU banks tolowerlending
rates. It will be recalled that RBI had
appointed a committee, under its dis-
tinguished ex-governor Bimal Jalan, to
identify its excess economic capital.
The RBIboard has decided to transfera
surplus of X1,760.5bn, including
%¥526.4bn of excess capital, to the fisc,
up from I500bn lastyear.Thisisat the
lower end of our ¥1-3bn expectation,
with ¥500bn as profit transfer. This
begsthe question,whatwill be the new
methodology to decide RBI’s surplus?
It will be set by limits on a contingent
risk buffer (5.5-6.5% of balance sheet)
and economic capital (of 20-24.5% of
balance sheet) and expected shortfall
(ES) estimation at 97.5-99.5% confi-
dence intervals.

The Jalan committee has recom-
mended a three-pronged definition
of RBI’s excess capital. 5.5-6.5% CRB:

RBI's contingency reserves
are highest among BRICs

Ratio of contingency

Central bank reserves to assets (%)

It has proposed a contingent risk
buffer (CRB) of 5.5-6.5% (including
19% for credit and operational risks)
far higher than the 2% average for
BRICS central banks (see graphic).The
RBIboard considered 5.5% sufficient
for now.

ES at 97.5-99.5% CF: It will intro-
duce an ES estimation at 97.5-99.5%,
replacing VaR to determine risk provi-
sioning for market risk. Informal eco-
nomic capitalband of 20-24.5% of RBI
balance sheet: As RBI’s economic capi-
tal,at 23.3%, is in this range, the RBI
board has released the entire net
income of ¥1,234bn to the fisc. The
Jalan committee has eschewed defining
excess RBI capital in terms of revalua-
tionreserves.At 71 rupees to the dollar,
the RBI balance sheet would have an
appreciation cover of 25% even after
releasing ¥2,000+bn (see graphic).

How will RBI’s transfer be utilised?
We think it will likely be used to recap-

Revaluation reserves

& AASTHA GUDWANI

Sen Gupta is Chief India economist, and Gudwani is India
economist, BofA Merrill Lynch. Views are personal

italise PSU banks by X700bn, as
announced by finance minister Nir-
mala Sitharaman on Friday, with the
balance transferred to the fisc as
already budgeted. This, in turn, should
help reducelending rates. Excessive fis-
calisation would cut down RBI OMO.
PSU bank recap liquidity-neutral,
fiscal deficit-neutral: We highlight that
using excess RBI capital to recapitalise
PSU banks should be liquidity- and fis-
cal deficit- neutral.The MoFwillinfuse
capital into PSU banks with excess RBI
capital. PSU banks, in turn, will park it
in a government account with RBI.
%1,000bn of excess RBI capital will
allow 12% PSU bank (except SBI) loan
growth till 2024.0ur banking analysts
assume that,1.3200bnis used towrite
off NPLs; 2. RoE of 8% with a 20% pay
out (see graphic). We take minimum
sustainable CET ratio at 8%.
Edited excerpts from BofAML’s Jalan
Report: What Next? (August 27,2019)

Recapitalising PSU banks ensures

can release 800-2,200bn credit availability till 2024/8
(%)  Excess RBI capital identified by Jalan panel (% bn)

. Currency & gold CET ratio 1,000 2,500 2,500
Brazil 3.7 revaluation 5019 % % %
Russia TT ) —accoin 7917 550 10 125 11.9
India 6.8* Fe 1 'mF;aCt 400 “Hoo7 9.5 118 107
China (own capitalt approx. 2022 9.0 112 95
other liabilities) 1.9 (,Cuggggg%?r ® 108 202 85 107 85
- ie, . L
South Africa 1.5 2024 8.1 10.2
Current cover (%) 28.1 2025 9.6
Revaluation reserves are also high ~ Cover 2026 9.2
Central bank Revaluation reserves 25% (352.9/%) 7,050 202/ 8.7
to assets (%) 20% (356.4/%) 5640 2028 8.3

Brazil Capital + bond

Potential transfer

_ Assumptions (%)

revaluation reserve 3.9 25% 867 RoE _ 8 8 0
e 20.1 i 2277 Pay out ratio 20 20 20
ndia TR CET 1 growth 6 6 0

: Loan/RWA growth 12 12 12
China NA Recap funds 1000 2500 2,500
South Africa  Held with government Provision (for 70% cover) 200 200 200
“ BofAMLe (June 2019) Source: BofA Merrill Lynch Global Research Growth capital 800 2300 2,300

estimates, RBI, Bloomberg

America’s own glaring
lack of 5G capability.

Reminiscent of Don Quixote,
Trump is tilting at windmills. His
administrationisflailingatantiquated
perceptions of the Old China that only
compound the problemsit claimstobe
addressing. Financial markets are
starting to get a sense that something
is awry. So, too, is the Federal Reserve.
Meanwhile, the global economy s fray-
ingatthe edges.The US has neverbeen
an oasis in such treacherous periods. I
doubt if this time is any different.
Copyright: Project Syndicate,2019.
www.project-syndicate.org

LETTERS TO

THE EDITOR

RBI’s bonanza

It is hard to believe that RBI
deferred to the Centre to the extent
of almost emptying its coffers. It is
all too evident that the central bank
has become less autonomous and
more pliant. The government was
eyeing the RBI cash for a long time
and it did as a first resort what it
should have done as a last resort—
taking what was saved by RBI over
the years for a 'rainy day". '‘Exhaust
all sources of money' seems to be
the principle followed by the Modi
government. That the government
has had to tap into RBI's reserves is
an admission that all is not right
with the economy. It would be a
grossly exaggerated claim to say
that RBI's surplus cash transfer will
reverse the slowdown in economic
growth and trigger robust
economic growth. At best, it might
ease some of the fiscal pressure.
The payout will make it that much
more difficult for us to ensure
financial stability in the event of a
global economic crisis and an
intensification of trade wars. The
government is sure to use a portion
of the bonanza to meet the
shortfalls in revenue collections and
recapitalise banks, and it has to
make a judicious use of the balance
ifit is to succeed in justifying the
receipt of the windfall. We are okay
with the cash transfer if it brings
tangible benefits to the country's
impoverished multitudes.

— G David Milton, Maruthancode

Pakistan’s diplomacy

It goes without saying that
Pakistan's top brass is currently
engaged in threatening India not
only to appease and pacify its own
people regarding the danger
lurking in POK but also to somehow
‘console’ itself. However, the
various wild threats made by Imran
Khan may soon prove to be counter
productive as they all seem to be
lost in transit. Moreover, a barking
dog seldom bites.

— Kumar Gupt, Panchkula
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For well-run

NBFCs,

iquidity is no
longer a
problem

The managing director of Sundaram Finance Ltd
shares with Sushila Ravindranath the reasons why
the country is facing an economic downturn, the
various problems facing the NBFC sector, the
liquidity crunch, and offers some workable solutions

T SRINIVASARAGHAVAN IS
the managing director of the
70-year-old Chennai-head-
quartered Sundaram
Finance Ltd, which is one of
the country’slargest and most respected
non-banking finance companies (NBFC).
It was started primarily to help truck
operators purchase commercial vehicles.
The company has since grown into one of
the most trusted financial services

groups in India.Ithasanationwide pres-
ence of nearly 640 branches, over 2 lakh
depositors,and 3 lakh commercial vehi-
cle and car finance customers. In addi-
tion, Sundaram Finance is into mutual
funds, housing finance, general insur-
ance, information technology, business
process outsourcing and retail distribu-
tion of an array of financial services.
Srinivasaraghavan has been involved
with all the diversifications and has

PORTRAIT: SHYAM KUMAR PRASAD

played a key role in the company’s
growth.Hehashad more than 40years of
experience in the banking and financial
services sector, and has been associated
with leading trade-related organisations,
including the International Finance and
Leasing Association of the UK, of which
he was the president. He has served on
various committees constituted by the
Reserve Bank of India (RBI) on NBFCs and
related matters,and has been celebrated
atvarious fora.

I have wanted to meet him to under-
stand the economic downturn the coun-
try is facing; he has himself seen quite a
few cyclical turns, and ups

and downsinthe economy. ——

Sundaram Finance has
dealt with them all. After
many postponements due
tohishectictravel schedule,
we meet for lunch at Kapila
Dasa,at the Express Avenue
Mall in Chennai, which is
next door to his office. The
food is vegetarian.

This restaurant is a no-
frills, spacious place,and in
spite of the milling crowds
outside, one can settle
down fora peaceful conver-

sation.Weaskfortherasan ————

of the day, and the restau-
rant’s famous spicy corn toastasa starter.

I ask him about the various problems
facing the NBFC sector,and the liquidity
crunch. “There has been too much loose
talkabout NBFCs,”he sayswith a touch of
asperity. “One infrastructure company
(ILFS) went bust, Dewan Housing Finance
Corporation went under, and these two
arenot NBFCs.The Reliance Anil Dhirub-
hai Ambani Groupis going through its set
of problems. There are 9,983 registered
NBFCsin the country,andjust three have
defaulted. Does this constitute a crisis?
Since September 2018, how many more
companies have defaulted or gone
under? The media has gone overboard,
creating a self-fulfilling prophecy.”

As a consequence, he says, the flow of
credit has been cut off by banks. “Collec-
tions are used for debt settlement and
there is no growth capital available. This
entire crisis erupted because of unin-

We must focus on
infrastructure.
Single-window

clearance will help

a great deal. We

need islands of
excellence working

like city-states.

Local govt has to

get its act together

formed discourse creating its own
momentum.This haswide ramifications
for the economy. There are many small
finance companies serving the last-mile
delivery. Those lines have been cut off.
Local NBFCs,which help people like small
traders, form a separate ecosystem by
themselves,” he says.

Srinivasaraghavan adds that the
mutual funds shut shop for NBFC lend-
ing. “They were, any way, lending only to
the triple-A rated NBFCs. The small guys
were funded by banks and that came
down to a trickle. Banks, fortunately, are
in a better place now.”

We decide to order the main course
before we talk about the auto industry.
We ask for crispy rawa dosas and uthap-
pams with toppings. There are several
varieties of chutneys and sambar to go
with these standard favourites.

Iaskhimwhathe thinkshasled to the
slowdown in the automotive sector.
“There has been overcapacity in com-
mercial vehicles.It has been exacerbated
byhaving to shift to Bharat Stage 6 emis-
sion norms, and the changing of axle-
load norms. There are a lot of unknowns
surrounding BS6,including higherinitial
cost, availability of fuel across the coun-
try,and so on. These things have to find
their own level,” he replies.

However, what is more difficult to
understand is the steep fall in passenger
car sales. He says that banks are major
players in funding of cars, “but they do
not have a problem with liquidity. Yet
people are not buying cars like they did
earlier.Theyare not coming to the show-
rooms. Is there buyer fatigue? Is it
because of Uberisation? Whatever the
reason, sales are tanking. We are not very
sure what will revive sales. Then there is
the introduction of electric vehicles (EVs)
to contend with.”

On the proposed switchover to elec-
tric (of a particular segment of vehicles)
by 2025, he questions whether it is prac-
tical? “If there are going to be 3.5 million
EVs plying on the roads by 2025, will we
bereadywith batteriesand charging sta-
tions? Nothing happens overnight.”

At the same time, Srinivasaraghavan
feels that two-wheelers are the place to
begin. He supports his argument, saying
that two-wheeler batteries are smaller,
offering more possibilities and opportu-
nities. However, he points out that we will
be dependent on China forthelithiumin
the batteries. “Can we let them get a
stranglehold on our industry?”

On the weak demand in the housing
business,he adds: “There isa demand for
housing costing below Rs 1 crore, espe-
cially outside city limits.
High-cost projects in the
heart of the city are not
moving sowell”

He shares with me
another factor that has
come into play, and that is
the change of government
in many states after the
elections.“There have been
too many disruptions.
Infrastructure projects are
being renegotiated in many
of thestates.Itistimetoget
our act together.”

But how do we do that?
While there are no clear
answers, he says that we can
start by focusing on infrastructure.

“Single-window clearance will help a
great deal. Why are our special economic
zones not working? We need islands of
excellence,workinglike city-states. Local
administration must getitsacttogether.
Removing all irritants will be good for
everybody,” he says.

As we wait for filter coffee, I ask him
how his company is coping with troubled
times. “We are over the worst. For well-
run,well-managed NBFCs,liquidityisno
longer a problem. The problem is from
the demand side.Over the years,we have
developed a diversified portfolio.We will
be going after pockets of opportunity still
available in the market. We have gone
through this kind of phase in 2013 as
well. We have to tighten our belts, and
wait for the cycle to turn.”

sushila.ravindranath@
expressindia.com

@® DAWN RAIDS BY CCI

When the CCI

comes knocking

PUNEETH GANAPATHY

Charanya is partner and Ganapathy is principal associate,
Lakshmikumaran & Sridharan

Dawn raids are CCI’s tool to curb
anticompetitive practices

VERTHE LAST few months, officers from the
investigative wing of the Competition Com-
mission of India (CCI) have been undertaking
dawn raids to pursue allegations of anticom-
petitive practices.The CCIrecently conducted
its fifth raid (third in the last nine months) on the Indianarm
of the French company Mersen, possibly to investigate alle-
gations of bid rigging relating to a railway contract.This sud-
den increase in dawn raids by the CCI is also the result of a
recent Supreme Court judgment (CCI vs JCB), where it was
held that the documents seized by the director general (DG)
during a search can be used as evidence during the inquiry.

In these raids,companies were often found tobe unaware
of not onlythe procedural necessities and requirements that
the DGinvestigation is supposed to follow,but also the rights
a company has when such an unforeseen event takes place.
Here is a quick guide to prepare fora dawn raid.

When can a dawn raid take place?

D The CCI may direct the DG to investigate anticompetitive
practices prohibited by the Competition Act, 2002. Such
direction can be made by the CCI without seeking any com-
ments or representation from those being investigated.

D An unexpected raid may be conducted by the DG when
there is reasonable ground to believe that books/papers are
likely to be destroyed, mutilated,altered, falsified or secreted.
D The provisions require authorisation from the chief met-
ropolitan magistrate, New Delhi, before such a raid.

What are the most common issues investigated?

D Collusive bidding/pricing of goods and services, exclusiv-
ity arrangements, price determination agreements and
refusal to supply have been the common practices targeted.
D Bundling or tying-in arrangements and use of dominance
in one market to enter into another will remain perennial
issues for growing businesses.

D Persons,companies, firms routinely engaged in bidding for
tenders by government entities and public sector undertak-
ings must tread with caution.

What are the powers of the DG?

D The DG has the power to require the production of records
and documents from officials and employees of the com-
pany being investigated and may seize them as prescribed
under provisions of the erstwhile Companies Act, 1956, as
reformulated in the Companies Act,2013.

D The DG is also empowered with the powers of a civil court
and mayrecord statements on oath and require the presence
of any person. The DG can consequently receive evidence,
issue commissions for examination of evidence and requi-
sition public documents from any office.

What you need to do in the event of a raid?

D Cooperate and seek time to call an in-house or external
counsel.Seekidentity of the officialsand the search warrant
from a magistrate. Ensure and check (1) that the warrant is
correctly addressed to your company, (2) whether the war-
rant specifies any premises or officers of the company, and
(3) that the officers of the raid team visiting your company
are properly named and authorised in the warrant.

D Insist on presence of independent witness/external coun-
selwhen being questioned orwhen a statement is taken.

D Do not share any communications, opinions, documents
relating tolegal advice taken from counsel,as these are pro-
tected by privilege. You are entitled to withhold the same
from the DG/CCI after politely explaining legal privilege or
asking your in-house or external counsel to do so.

D Answer details on thelocation and storage of information
correctly. Keep copies of all answers. Record details of per-
sons,documents, hard drives,email, electronic devices, stor-
age, etc, towhich access was given to the officials.

D Obtain a detailed record of any seizures made. Do not pro-
vide false information or obstruct the investigation.

D Follow a preprepared dawn raid checklist creating a cen-
tral point of contact to calmly handle the investigation.

It is advisable bespoke recommendations are obtained
suitable to the needs of a company/business/group struc-
ture,afteradetailed analysis of likely anticompetitive issues,
size of staff and logistics,data repositories and management
policies and cross-regulatoryand cross-jurisdictional issues.

AST MONTH, WHEN India sent
the Chandrayaan 2 to the
moon’s South Pole, many space
experts pointed towards the
beginning of anew spacerace,or
the space race 2.0. This brings back the
question about what was the space raceall
aboutand howdid it startin the first place?
Itwasadistinct and unique phenomenon
within the phenomenon of the Cold War.
What made it unique and distinct was
the time duringwhich it happened. Never
before in the historywere there two super-
powers that were almost equally capable
of destroying each other and set up their
hegemony globally. Secondly, the global
balance of power was seen for the first
time. Although great powers always used
to exist, but there were no superpowers.
There are many takeaways and lessons
that can be derived from the space race.
Firstlyand mostimportantly,the space
race started as a race to achieve ‘absolute
power’ and not ‘relative power’, but as the
race turned into rivalry, both the super-
powers started striving for‘relative power’.
As international relations theorist Ken-
neth Waltz puts in the anarchy of interna-
tional politics, relative gain is more impor-
tant than absolute gain. Secondly, the
space racewasalsoarace between twoide-
ologies, two political systems and two
civilisations (East versus West). Thirdly, the
space race shows how ideologies take a
back seat if profits, gains and supremacy
are ensured by overlooking the ideals.This
happened when the Americans used

apaper ...cia ’p ress.com

Decoding the Cold
War space race

Nobody won the space race; the world benefited

The author is a senior research fellow at the School of
International Studies, Jawaharlal Nehru University, Delhi

Wernher von Braun and his team of engi-
neers to build their space programme,
despite knowing about von Braun and his
team’s Nazi past.

The Cold War space race was a blessing
in disguise in manyways, especiallyin the
field of science and technology. The outer
space travel required the invention of
many new things. It included things like
artificial limbs, water purifier, adjustable
smoke detectors, satellite television, freeze
dried food, space blankets, etc. The stan-
dard of engineering got better during the
space race because in a competitive race
both the superpowers attached a lot of
value to their successes as well as failures.

JHA

Therefore, the scope of technical errors
had to be minimal. This demanded a very
high quality of trained individuals who
could cater to the extremely precise
requirements of rocketry, missile technol-
ogyand spacecraft.Awhole newdiscipline
of engineering bloomed and blossomed
during this period.

The spacerace wasalsoabout the clash
of towering individuals. While von Braun
was the architect of the American space
programme, Sergei Korolevtook the Soviet
space programme to newer heights. But
the important lesson learnt during the
spaceraceisthatthe potential of the outer
space is huge, which could be utilised for

civilian purposes and for the benefit of the
mankind atlarge.To put it simply, the ‘con-
structive potential’ of the outer space out-
weighed its ‘destructive potential’.
Another new area that originated and
evolved due to the demand of the times
was international spacelaws,which had to
be written.These were signed and ratified
as treaties by many countries across the
world, and were legally binding in nature.
The role played by the media to set the
agenda for public debate about the space
race was crucial. Many times, the media
was used asa tool for spreading false infor-
mation as well as propaganda. The lesson
learnt in this case was that either the

media is used by powerful governments or
the media tries to portray their own
agenda as the public agenda. Both of this
happened during the space race.While the
former was the case in the Soviet Union,
the latter was seen in the US.

The space race spanned almost two
decades. This was the time when drastic,
dramaticand welcome changeswere hap-
pening across the world in almost every
area. Many of these happened in parallel
with the space race, while a few impacted
it directly. The space race was designed in
an extremely realist domain.The struggle
for hegemonic supremacy was apparent
during this period. The outer space was

seen as a potent tool that could be used
militarily to inflict pain to the adversaries.

Who won the space race?

This can be debated as both the super-
powers saw phases in which they were
doing better than the other.If onelooks at
the early period, it appears the race was
heavily tilted towards the Soviet Union
when itbecame the first countrytolaunch
an artificial satellite, i.e. the Sputnik 1, in
1957.Then,in 1961, the Soviet Union sent
the first man (Yuri Gagarin) to space. The
space race titled towards the US when it
placed the first man (Neil Armstrong) on
the moon in 1969. In the 1970s, when
NASA budgets increased, the US outspent
the USSRand launched far more satellites
than any other country, making the NASA
the premier space research agency.

The spacerace that turned intoa space
rivalryended in collaboration between the
two superpowers during the Apollo-Soyuz
Test Project in 1975. So, the question of
winning or losing is not an objective one.
The binary of victory and loss are mea-
sured in absolute terms. There are clear
winners and losers in a competition. But
here that was not the case. The intention
of beinga clearwinnerwas certainly there,
which led to the start of the spacerace,but
because both the superpowers ended up
gaining a lot from the point they started
investing in their space programme,none
of them won or lost. However, the US
stamped its relative superiority over the
USSR by the end of the space race.
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IN A new report that looks at the
working conditions of police in India,
one key finding is about the political
pressure perceived by police, and the
extent to which this hampers their in-
vestigations. ‘Status of Policing in India
Report 2019: Police Adequacy and
Working Conditions’ has been pre-
pared by Common Cause and the
Lokniti programme of the Centre for
the Study of Developing Societies
(CSDS). Among its findings:

2 8(y police personnel believe

Othat pressure from politi-
cians is the biggest hindrance in a
crime investigation. Taking into ac-
count various kinds of obstacles, 2 in
5 police personnel believe that these
pressures are the biggest obstacle in
crime investigation. The other obsta-
cles cited were related to society, le-
gal systems and internal working sys-
tems in police (see pie chart).

3 8(y personnel reported al-

Oways facing pressure
from politicians in cases of crime in-
volving influential persons. Roughly

one third also reported “always” fac-
ing pressure from their seniors in the
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EXPLAINED

TELLING NUMBERS

Does political pressure hinder
probes? Police reflect in survey

WHAT POLICE SEE ASOBSTACLES

25

12

M Related to internal working of
police

M Related to legal system
Noresponse

M Related to pressure on police
Related to society

police force. This proportion drops to
one-fifth of the police “always” facing
pressure from media, while about 14%
reported that they “always” faced
pressure from human rights organi-
sations/NGOs, judiciary and the com-
mon publicin cases involving influen-
tial people (see bar graphs).
Source for all data: Common Cause
& Lokniti-CSDS

INCASES AGAINST THE INFLUENTIAL, POLICE SAY PRESSURE LIKELY FROM...

Judiciary 18 40
Human Rights organisations/NGOs 24 29
Common public 27 29
Media 24 22
Seniors in the police force 16 13
Politicians 13 1
B Always ESometimes I/ Rarely " Never
THIS WORD MEANS

COPROLITE

Faeces in fossil form. A sample from an ancient puma
has unearthed the oldest known parasite DNA

SCIENTISTS HAVE found the oldest para-
site DNA ever recorded. The discovery
was made in the “coprolite” of a prehis-
toric puma in Argentina. Coprolites are
fossilised faeces belonging to animals
that lived millions of years ago. Scientists
can analyse and study their shape and
size and depending on the location they
were found in, they canfigure out the an-
imal from which they came as well as un-
cover what those animals ate, London’s
Natural Museum of History explains. For
instance, if there are bone fragments in
the faeces, it tells scientists that the ani-
mal might have been a carnivore. Tooth
marks can reveal how the animal ate.

A team of scientists from Argentina’s
National Council of Scientific and
Technical Research studied a prehisoric
puma’s coprolite taken from a rock-shel-
ter in Catamarca province. With the help
of carbon dating, they were able to esti-

mate the age of the coprolite at between
16,500-17,000 years. Using ancient mito-
chondrial DNA analysis, they were able
to confirm that the coprolite came out of
a puma. This led to the identification of
the oldest parasite DNA found yet.
Parasite DNA has been found in copro-
lites before, but this is the oldest since the
evidence found earlier dated back to a
few thousand years ago only.

The study is published in the journal
Parasitology.

DEEPTIMAN TIWARY
NEW DELHI,AUGUST 28

THE GOVERNMENT recently downgraded
the security cover of former PM Manomhan
Singh, from Special Protection Group (SPG) to
Z plus of the CRPF. The security cover of sev-
eral other VIPs too has been downgraded.

How does the government decide the
level of protection an individual needs?
The Home Ministry takes the decision
based on inputs from intelligence agencies,
whichinclude the Intelligence Bureau and the
Research and Analysis Wing. They largely give
asubjective measure of threat to life or injury
toa person from terrorists or any other group,
based on information from their sources.
Certain individuals, by dint of their posi-
tion in government, are automatically enti-
tled to security cover. These include the
Prime Minister and his immediate family.
The Home Minister and officials such as the
National Security Adviser too generally get
security cover on the basis of their position.
Since none of the intelligence agencies in
India is accountable to any statutory body;,
barring the internal oversight of the Home
and External Affairs Ministries, VIP security
is sometimes seen as open to manipulation.
A number of protectees, it has been alleged,
are under security cover for political reasons
and not necessarily due to any real threat.

What are the various protection levels?
There are largely six types of security cov-
ers: X, Y, Y plus,Z,Z plus and SPG. While SPG
is meant only for the PM and his immediate
family, other categories can be provided to
anyone about whom the Centre or state gov-
ernments have inputs about facing a threat.
The X category on an average entails just one
gunman protecting the individual; Y has one
gunman for mobile security and one (plus
four on rotation) for static security; Y plus has
two policemen on rotation for security and
one (plus four on rotation) for residence secu-
rity; Z has six gunmen for mobile security and
two (plus eight) for residence security; Z plus
has 10 security personnel for mobile security
and two (plus eight) for residence security.
There are various kinds of cover within
these levels. These include security of resi-
dence, mobile security, office security and
inter-state security. Different VIPs are given
different kinds of cover depending on threat
perception. For example, if the Chhattisgarh
CM is assessed to be facing a threat from
Maoists only in his state, the Centre may
chose to give him residence and mobile secu-
rity only in his state, and appropriate secu-
rity by the concerned state police when he
travels out. Similarly, some may have a threat
only when they travel, so they are given an
escort force. Then, different forces may be
engaged for residence and mobile security.
Many protectees get residence security from
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SIMPLY PUT QUESTION 8ANSWER

How the forces protect VIPs

Former PM Manmohan Singh'’s security cover has been downgraded from SPG to Z plus. How are such
decisions made? How are SPG, Z plus, other categories different? Who are the forces deployed in each?

Manmohan Singh with his security cover in 2015. His cover has
been downgraded from SPG to Z plus. Renuka Puri/Express Archive

state police and mobile security from a
Central Armed Police Force (CAPF).

Who are SPG? Whom do they protect?

The SPG is a force raised specifically for
the protection of the PM, former PMs and
theirimmediate family. The force is currently
3,000 strong and protects only four people
—PM Narendra Modi, Congress president
Sonia Gandhi, her son Rahul Gandhi and her
daughter Priyanka Gandhi.

The elite force is highly trained in physical
efficiency, marksmanship, combat and proxi-
mate protection tactics and is assisted by all
central and state agencies to ensure foolproof
security. SPG Special Agents assigned to the
PM security detail wear black, Western-style
formal business suits, with sunglasses, and
carry a two-way encrypted communication
earpiece,and concealed handguns. They wear
safari suits on occasions. Then there are spe-
cial operations commandos who carry ultra-
modern assaultrifles,and wear dark-visor sun-
glasses with inbuilt communication earpieces,
bulletproof vests, gloves and elbow/knee pads.

The SPG was raised in 1985 in the wake of
the killing of PM Indira Gandhi in 1984.
Earlier, Delhi police (before 1981) and Special
Task Force (raised by the Intelligence Bureau
in 1981) provided residence and proximate
security to the PM. Following Indira Gandhi’s
killing, a review committee of secretaries rec-
ommended formation of a special group un-
der a designated officer and for STF to pro-
vide immediate security cover both in New
Delhi and outside as a short-term measure.

In 1985, the Birbal Nath Committee set
up by the Home Ministry recommended
raising a Special Protection Unit (SPU), and
819 posts were created under the Cabinet
Secretariat. The SPU was then re-christened

WHO PROTECTS WHOM

VIP Category Force

Amit Shah Zplus CRPF
Rajnath Singh ZPlus NSG

Nitin Gadkari ZPlus CISF

Ajit Doval (NSA) ZPlus CISF

Kiren Rijiju Zplus CISF

Ram Vilas Paswan Y CRPF

Ravi Shankar Prasad X CRPF
Mohan Bhagwat Zplus CISF
Mayawati Zplus NSG
Akhliesh Yadav Zplus State police
N ChandrababuNaidu Zplus NSG
Raman Singh Zplus NSG
Bhupesh Baghel Zplus State police
SarbanandaSonowal Zplus NSG
Farooq Abdullah Zplus NSG
Ghulam Nabi Azad Zplus NSG

SPG and the post of Inspector General of
Police was re-designated as director.

For three years, SPG functioned under ex-
ecutive orders.In 1988, Parliament passed the
SPG Act. Then, the Act did not include former
prime ministers. When V P Singh came to
power in 1989, his government withdrew
SPG protection given to his predecessor Rajiv
Gandhi. After Rajiv’s assassination in 1991,
Singh faced much criticism and the SPG Act
was amended to offer protection to all former
PMs and their families for at least 10 years.

In2003, the Atal Bihari Vajpayee govern-
ment again amended the SPG Act to bring
the period of automatic protection down
from 10 years to “a period of one year from
the date on which the former prime minister
ceased to hold office” and beyond one year
based on the level of threat as decided by the
government. During the Vajpayee regime,
the SPG cover of former PMs such as HD
Deve Gowda, I K Gujaral and PV Narasimha
Rao were withdrawn. Vajpayee himself en-
joyed SPG protection until his death last year.

Under the current SPG Act, family mem-
bers of anincumbent or former PM can decline
security cover. Manmohan Singh’s daughters
declined SPG cover after his tenure ended.

And who are the National Security Guard?
The NSG was founded as a special com-
mando unit for surgical strikes against organ-
ised terrorist attacks within the country. It was
envisaged in the wake of high casualties and
damage during Operation Blue Star in 1984.
According to NSG’s website, it is a
“Federal Contingency World Class Zero Error
Force” to deal with terrorism. It says it is a
force “specially trained and equipped to deal
with specific situations and therefore to be
used only in exceptional circumstances to

thwart serious acts of terrorism”.

Yet its mandate of the force has been di-
luted over the years with the burden of VIP se-
curity. NSG has two groups of personnel and
officers: Special Action Group (SAG) and
Special Ranger Group (SRG).SAG is drawn from
the Army and focuses on counter-terror train-
ing and action; SRG is used for VIP security.

NSG personnel have always been in high
demand among politicians. The force has of-
tenargued that Black Cat commandos, as NSG
personnel are popularly known on account
of their combat dress, has become a status
symbol and the government must take it off
VIP security duties. That has not happened.

NSG s not a protection unit; its core abil-
ity is in handling terror, hijacking etc.

How do these protection levels compare
with VIP protection in other countries?

In the US, the security of the President and
his family is handled by the Secret Service,
which also looks after the safety of the vice
president, hisimmediate family, former pres-
idents, their spouses, and their minor chil-
drenunder age 16. It also provides security to
major presidential and vice presidential can-
didates and their spouses, and foreign heads
of state; security for the White House, the
Treasury Department building, the vice pres-
ident’s residence, and foreign diplomatic mis-
sions in Washington, DC.

Inthe UK, VIP security, including of the PM,,
is handled by the Protection Command under
London’s Metropolitan Police Service. It has
two branches: Royalty and Specialist
Protection (RaSP), providing protection to the
Royal Family, the PM and government officials,
and Parliamentary and Diplomatic Protection
(PaDP), providing security to government
buildings, officials and diplomats.

Did a planet whack Jupiter and get swallowed?

EXPRESS NEWS SERVICE
NEW DELHI, AUGUST 28

JUNO, THE NASA probe orbiting Jupiter since
2016, has been sending back information that
are giving scientists new insights into the evo-
lution and structure of the planet. One new
study suggests that 4.5 billion years ago, when
the Solar System was still young, Jupiter re-
ceived amassive whack from a planet still be-
ing formed, and swallowed it up. Another
study looks at the reasons why the “stripes”
on Jupiter do not run deep into its surface.

Collision with a proto-planet
Information sent by Juno shows that

Jupiter’s core is not mainly ice and rock as

previously thought, but a “fuzzy core” that

Artist’s impression of a collision
between a young Jupiter and a massive,
still-forming protoplanet.

Astrobiology Center, Japan, via Rice University

includes lighter elements like helium and hy-
drogen. This, scientists suggest in the jour-
nal Nature, could be explained by a head-on
collision with a still-forming planet about 10
times the size of Earth.

Researchers fromRice University in the US
and Sun Yat-sen University in China worked
on the idea that a colossal event stirred up
Jupiter’s core, diluting it. Computer simulations
suggested a growing Jupiter could have dis-
turbed the orbits of nearby “planetary em-
bryos”,and that there was at leasta40% chance
that Jupiter would swallow a planetary em-
bryo within its first few million years, Rice
University said in a statement.

Skin deep stripes

Thereis areason why Jupiter’s stripes are
only skin deep, the Lawrence Livermore

National Laboratory (LLNL) of the US said in
a statement. A team looked to the Juno mis-
sion that revealed how far zonal winds
around Jupiter descend — to adepth about 4
percent of Jupiter’s radius.

Itis these zonal winds — alternating east-
west jet streams — that are seen in photo-
graphs as colourful stripes on Jupiter. In a pa-
per in Physical Review Fluids, researchers have
shown that these zonal winds can only de-
scend to 3,000 km in the atmosphere.

Magnetic fields can make fluids that con-
duct electricity (like Jupiter's atmosphere)
behave more like honey than water. Deeper
into the planet, where the pressure is higher,
the atmosphere becomes more conducting
and is more strongly influenced by the plan-
etary magnetic field. It’s also the same place
where the stripes stop, LLNL explained.

10 years of HIN1 influenza: outbreaks in India, infection trends in the states

ANURADHA MASCARENHAS
PUNE, AUGUST 28

IN APRIL 2009, the first case of influenza A
H1N1 wasreported in Mexico. Later the in-
fection spread and a total of 214 countries
were affected by the pandemic worldwide.
Ten years since, influenza H1N1 has be-
come a seasonal virus, according to the
Centers for Disease Control (CDC)in Atlanta.
Yet, inIndia, the past decade saw as many as
1.58 lakh persons being infected by the virus
and over 10,000 succumbing to it.

Maharashtra toll highest

An analysis shows that Maharashtra has
reported the highest number of cases
(33,284)and deaths(3,637)since pandemic
influenza struckin 2009. Continuous and in-
tensified surveillance, testing of throat swab
samples at both National Institute of Virology

(NIV) in Pune and private laboratories and
death audits helped the state health author-
ities towards early identification of cases.
According to Dr Pradeep Awate,
Maharashtra's surveillance officer, the sur-
veillance systems and diagnostic capacities in
the state are strong, which led to the report-
ing of the maximum number of cases and
deaths. Awareness levels were high espe-
cially regarding home-based isolation of per-
sons with the flu. In other states, surveillance
may not be as good, experts have pointed out.

Virus in circulation, evolving

Unlike the temperate countries, where
peak influenza activity is recorded in win-
ters, in the tropical and sub-tropical coun-
tries, the primary peak of influenza activity
is during the monsoon. However, in some
places, influenza also peaks during winters
and in some tropical countries, influenza
sustains throughout the year.

YEARS WITH THE MAXIMUMHI1NI
DISEASE BURDEN

Cases Deaths

reported

2009 27,236 981
2010 20,604 1,763
2015 42 592 2,990
2017 38,811 2,266

Source: National Centre for Disease Control/
National Medical Journal of India

According to experts at NIV Pune, scien-
tists have tested over 65,000 patients’ sam-
plesin the past 10 years. If testing is stopped,
it would seem there is no disease. But the
virus is very much in circulation.

STATESMOST AFFECTED
BYHIN1IN2017

States Cases Deaths

reported

Gujarat 7709 431
Maharashtra 6144 778
Rajasthan 3619 279
Madhya Pradesh 802 146

Source: Integrated Disease Surveillance
Programme

Overcrowding leads to increased transmis-
sion of airborne infection. Some areas in the
country may have a sparse population but
with diagnostic testing facilities being set
up, more cases are being detected.

Rajasthan worst hitin 2019

Increased testing in states like Rajasthan
and Gujarat has resulted in more cases be-
ing reported. According to the National
Centre for Disease Control data, Rajasthanis
the worst hit this year with 5,040 cases and
206 deaths. From 2010 till mid-August this
year, Rajasthan has seen 21,107 cases re-
ported and 1,638 deaths while Gujarat has
reported 25,219 cases and 1,897 deaths. This
year Gujarat has reported 4,819 cases and
149 deaths, followed by Maharashtra which
has registered 2,135 cases and 202 cases.

N-E states also affected

In the National Medical Journal of India,
NCDC researchers have, in their 2019 study
‘Influenza A (H1N1)in India - changing epi-
demiology and its implications’, reported
that 2017 was an unusual year. According
toresearchers Dr S Kulkarni, Dr S Singh and
others, the geography of the influenza A

(HIN1) virus seems to have been affected.
While cases used to come mainly from
western parts of India and localised to dis-
tricts like Pune in Maharashtra and Jaipur
in Rajasthan, northeastern states like
Arunachal Pradesh and Tripura, which had
never reported influenza A(H1N1)casesin
the past, notified 44 cases in 2017.

This year, Tripura registered 31 cases,
Sikkim reported eight, while Meghalaya and
Manipur reported two each. According to Dr
Kulkarni, in 2017 the virus showed epidemi-
ological characteristics different from previ-
ous years. Researchers said these observa-
tions require further probe to understand the
changing ecological and transmission dy-
namics, as well as potential changes in
awareness and testing. Monitoring of the ge-
netic character of the virus and surveillance
for drugresistance in the context of influenza
A(H1N1)and other influenza viruses remain
a high priority, said Dr Kulkarni.
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The dousing of fires for now opens up space to
repair ties between the government and the RBI

« FOUNDED By <

RAMNATH GOENKA

BECAUSE THE TRUTH INVOLVES US ALL

JOIN THE DEBATE

Congress must let its leaders reflect on the causes that led toits
defeat in the 2019 general election

ENIOR CONGRESS LEADER Jairam Ramesh caused a flutter some days ago

when he warned fellow Opposition leaders that if they were “going to de-

monise him (Narendra Modi) all the time, you are not going to be able to con-

front him”. He also added that “unless we recognise that he (Modi) is doing
things, which people recognise and which have not been done in the past, we are not go-
ing to be able to confront this guy”. Congressmen such as Abhishek Manu Singhvi and
Shashi Tharoor have defended Ramesh’s remarks and suggested that the party should
nuance its criticism of the prime minister. A flustered Congress leadership, initially,
brushed aside the remarks as personal views of the speakers, but it has now sought to
discipline the plain-speaking leaders. On Tuesday, the Kerala Pradesh Congress
Committee chief, Mullappally Ramachandran, has sought an explanation from Tharoor,
the Lok Sabha MP from Thiruvananthapuram, for remarks that have been construed as
justification of the prime minister.

The Congress, however, should be thankful to Ramesh and Tharoor for flagging a de-
bate on the party’s strategy and tactics against Modi and his politics. Despite the succes-
sive drubbing in the general elections, the Congress leadership has refused to reflect on
its tactical failures and explained away its defeat on external factors, for instance, the elec-
tronic voting machines. The Congress campaign before and during the 2019 general elec-
tions had focussed on Prime Minister Modi, turning the polls into a presidential style con-
test while claiming that the government was a failure on all fronts. It failed to convince
the voters who preferred to endorse Modi’s leadership and governance claims. While
Ramesh wants the Congress to re-examine its stated position on Modi government’s
record, including its claims on the delivery of public goods such as cooking gas, housing
and latrines, Tharoor has sought to warn about the perils of blind criticism. What both
these leaders seem to hint at is that the Congress’s strategy to focus all its guns on Modi
may have backfired and helped the BJP to consolidate its vote. It is an admission that the
Opposition’s electoral strategies failed, surely, but to call it an endorsement of Modi or
the BJPis a stretch. In fact, a rethink of strategies without abandoning core values may help
the Congress — and the Opposition — at this moment to recover lost ground.

However, the instinctive response of many Congressmen seems to be to close ranks
with the leadership and stall any introspection. The reluctance for honest debate within
the party has only hurt its electoral prospects in the past. It ought to change track, even if
that will force the leadership on the backfoot.

THE COST OF WATER

Delhi government’s waiver scheme should occasion revisiting
debates on pricing of scarce resource, while also ensuring equity

T IS TEMPTING to describe the Delhi government’s move to waive the pending

water bills of consumers as a sop with polls in mind. But the move should occasion

abroader debate on water pricing. The arrears for domestic consumers in the city

amount to more than Rs 6,000 crore, which includes a late payment surcharge
(LPSC) of Rs 3,500 crore. Arrears for commercial consumers amount to Rs 10,000 crore,
of which Rs 9,000 crore is LPSC. The surcharge would be completely cleared for domes-
tic consumers and a rebate of 25 to 100 per cent will be offered to them, depending on
the colony they live in. For commercial consumers, the LPSC would be cleared if they pay
the principal amount before the deadline of November 30. The Delhi government has
clarified that the waiver is a one-time move. But the AAP government’s admission that
lot of the arrears are a result “of wrong meter readings” should occasion discussion on wa-
ter billing mechanisms, especially at a time when providing piped supply to all households
in the country is high on the Centre’s agenda.

The Standing Committee of the Ministry of Water Resources, which submitted its re-
port to Parliament in 2015, found that the percentage of districts with over-exploited
groundwater level increased from three in 1995 to 15 in 2011. The situation has wors-
ened, since then. Twenty one Indian cities including Delhi, Bengaluru, Hyderabad and
Chennai are racing towards zero groundwater by 2020, according to a Niti Aayog study.
At the same time, about 80 per cent of rural India lacks access to piped water. In such a
situation, subsidies — as well as payment-waiver schemes like the one in Delhi — are
likely to draw the criticism that they work to the benefit of the well-heeled. A water pric-
ing policy should facilitate the extension of supply while also ensuring that the affluent
do not milk the system. As per the UN’s Dublin Principle, water is an economic good and
its pricing should, therefore, reflect its scarcity value. But at the same time, policy should-
n't compromise on the principles of equity.

Since water is a state subject, charges for domestic, agriculture and industrial con-
sumers vary across the country. But the determination of water charges for the different
sectorsis largely ad hoc and the processes are non-transparent. Most states have dragged
their feet on the National Water Policy 2012 directive of setting up an independent Water
Regulatory Authority. The Delhi loan waiver scheme should occasion revisiting this pol-
icy document.

FRAMED

Controversy over photograph of Melania Trump and Justin
Trudeau demonstrates the power and peril of still images

HE PHOTOGRAPH, AT first glance, might seem like a medium whose time has

gone. The ubiquity of images, of every mundane thought and moment being

shared world wide on the web with an Instagram-filtered visual aid, has made

a photograph that reveals more than the sum of its pixels a rare commodity.
But the picture of US First Lady Melania Trump, leaning in to air-kiss Canadian Prime
Minister Justin Trudeau at the end of the G7 summit in France is indeed worth a thousand
words. And then some.

Social media is abuzz (as it always is), making much ado about nothing. Melania’s
kiss, the faire la bise, is the common greeting, the way to be polite in France and much of
Europe. And itis likely that most of the people who are trying to mischievously read more
into the photograph are aware of this. But the fact is that the picture does indeed lend it-
self to analysis. And the point of focus isn’t the First Lady’s embrace with Trudeau, its her
husband. The brash Donald Trump is captured with downcast eyes, looking sombre, even
defeated. It is a side of Trump we do not know. A single frame has made one of the most
polarising figures in world politics appear a man filled with subtleties.

Like words, it appears, the image has lost none of its power due to its ubiquity. A good,
well-timed picture can, in the words of poet Eminem, “take the moment, freeze itand own
it, squeeze it and hold it”. Of course, the danger of the picture, of immortalising a mo-
ment, is reading too much into it. Melania Trump is being made to be an anti-Donald
Trump figure on Twitter, and Trudeau her Disney prince, the one to rescue her from an
ogre. And Trump, in one reading, is a tragic figure, the underdog who has to look on. Both
the readings make sense in a still frame. Neither is probably true in life.

SHAJI VIKRAMAN

IN AUGUST LAST year, Mark Carney, Governor
of the Bank of England told Bloomberg about
fixing common errors that happen over his-
tory and the attempt by the central bank he
heads to ensure a change in thinking to make
the system as resilient as possible to “un-
known unknowns”. The questions on the
minds of central bankers like him are:
“What's the shock that could happen? Do |
have enough capital? If somebody fails, can
clean up the mess in an orderly way?”

A few days ago, the chief of the world’s
most powerful central bank, the US Federal
Reserve, Jeremy Powell, said at the annual
meeting in Jackson Hole, Wyoming, that the
Fed was examining the monetary policy tools
it has used both in calm times and in (a) cri-
sis. Powell, who has come under a savage at-
tack from the US President Donald Trump,
said that the Fed is now assessing whether it
should expand its toolkit. All these indicate
the fraught times for the world’s central
banks, in the backdrop of fears of a possible
recession, the effectiveness of monetary pol-
icy and growing political assaults on these
banks in the face of a global slowdown.

Like some of its peers, the Reserve Bank
of India, too, should be fortifying itself con-
sidering the risks on the horizon. But it may
have been partly blinded because of a con-
troversy that erupted late last year on the level
of reserves which it maintains, and the quan-
tum of profits or surplus that it should dis-
tribute to the government — the owner of the
bank. There has been a possible closure to that
with the RBI board approving the recommen-
dations of a committee headed by Bimal
Jalan, based on which, the central bank will
transfer Rs 1.76 lakh crore to the government,
including the surplus and excess provisions.
The committee has also outlined a clear and
transparent policy for the distribution of RBI's
profits over the next few years, which should
lead to less conflict. More importantly, it has
also set new benchmarks for building capital
buffers to equip a central bank which dons
multiple hats — that of amonetary policy au-
thority, a regulator of the financial sector and
the payments system, debt manager for both
the Centre and state governments and the is-

SEEMA CHISHTI

COSTA GAVRAS'’ 1982 film Missingis a haunt-
ing story of what a military dictatorship does
to its citizens as they go, well, missing. The
real-life story set in Chile was also about the
actions of the US government, which even
had a lawsuit filed against it. The way a soci-
ety responds to enforced disappearances or
“detentions” by the state is often seen as a
marker of the health of a democracy. That
could well be why the habeas corpus or pro-
duce the person writ is a sacred one, that ties
democracy to each of its citizens against the
power of the state.

On Independence Day, Justice D Y
Chandrachud, made a revealing personal
statement which holds great relevance to-
day. The Supreme Court judge spoke of how
“with seven to eight hours of dictation left in
the day, when I finished dictating” the order
annulling the infamous ADM Jabalpur judg-
ment of 1976, he “told his Secretary that they
would close for the day”. He had “told a par-
ent he was wrong.” “I know he (former Chief
Justice Y V Chandrachud) believed through
his life that ADM Jabalpur was wrong.”

The senior Chandrachud was among the
four SC judges who sat on the five-judge
habeas corpus bench for 37 working days
from December 1975 to February 1976, and
ruled that personal liberties in India were not
to be necessarily upheld in the face of the ex-
ecutive after declaring Emergency. The hear-
ings started on December 15, 1975.T he gov-
ernment’s arguments were centred around
how the political executive had rights in

A bilateral agreement on the
distribution of surplus or
profits and a flexible
approach may have worked
in India until the blow up
last year. But, what makes it
easier in the case of many
other central banks is that
the quantum to be paid out
is built into the law — either
as a fixed percentage of
current net profit or based
on a clearly defined criteria.
There may not be an optimal
model for this but a
beginning has been made
which should lead to less
conflicts, a more transparent
process, smoothening of
profit flows over the next
few years and building up of
adequate capital for a
modern central bank.
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WORDLY WISE
"THERE IS ONE THING THE PHOTOGRAPH MUST

CONTAIN, THE HUMANITY OF THE MOMENT.
— ROBERT FRANK

suer of currency. Such a wide mandate for a
central bank, including fostering financial sta-
bility, will in the normal course call for bul-
let-proofing against multiple risks relating to
credit, operations, contingent risks, financial
stability and revaluation of assets.

Wiser, after the balance of payments cri-
sisin 1991, the RBI started building adequate
buffers in the form of a few reserve funds. But,
over the past decade, successive govern-
ments, desperate to raise revenues, have
sought hefty payouts from the central bank,
arguing that it was far more capitalised than
not justits emerging market peers butalsoin
comparison to some of the leading global
central banks. Such comparisons may be
meaningless considering that quite a few of
them have fully convertible currencies. The
first major pitch for large transfers of surplus
profits from the RBI came during the tenure
of Raghuram Rajan as Chief Economic
Advisor, a thread which was picked up by his
successor, Arvind Subramanian.

The Jalan committee’s review, however,
shows that the RBI's realised risk provisions
have dropped below levels equivalent to
1988-89,with progressively higher transfer
of surpluses to the government over the last
few years. This has been pronounced in re-
cent years with such transfers as a proportion
of the bank’s net income averaging 90 per
cent between 2014-18 — a sharp spike com-
pared to the average of alittle over 50 per cent
in the years up to 2004. The committee’s
analysis shows that 90 per cent of the net in-
come was transferred to the government
when risk provisioning was 10 per cent over
the past few years. All this coincides with the
period when the government was struggling
to meet its mandated deficit targets. The com-
mittee’s report also says that close to 73 per
cent of the RBI's economic capital is in the
form of unrealised revaluation balances,
which reflect changes in the market move-
ments of domestic and foreign securities and
gold. Those balances, which may have led
many to seek higher payouts, can’t be tapped
into, the committee has recommended — a
sensible practice.

Abilateral agreement on the distribution

"THE DARKEST HOUR

ADM Jabalpur was a test for the Supreme Court. Only the dissenter passed it

The ruling, however, was 4-1.
All the judges wrote separate
judgments. But the net result
was upholding the
executive’s prerogative to
detain people and so, a
citizen had no right to move
a habeas in a high court.
Justice Beg, amazingly, went
on to speak of the ‘care and
concern bestowed by the
state authorities upon the
welfare of detenus who are
well-housed, well-fed and
well-treated is almost
maternal’.

AuGguUsST 29,1979, FORTY YEARS AGO

URS LOSING GROUND

THE RULING KARNATAKA Congress re-
ceived a further setback, with its majority
in the 225-member Assembly reduced to
five after six more of its MLAs joined the
Congress-1. The strength of the Congress-I
has gone up to 41 and the Karnataka
Congress has fallen to 114 MLAs. The
Congress-I, which had a strength of 14 MLAs
at the time of the July split, has gained 35
more in the past fortnight, including six
from the Janata . President of the ad-hoc
KPCC (I) committee, S Bangarappa, at a
press conference in Bangalore said his party
would stake its claim to form government in
the next two or three days “since the

times of war or during an Emergency to re-
strict personal liberty. When Justice HR
Khanna, the only one who was ultimately to
dissent, asked the attorney general, Niren De,
if “supposing some policeman, for reasons
of enmity, not of state, kills someone, would
there be a remedy?” De is said to have
replied: “My Lord, not so long as the
Emergency lasts.”

Several senior advocates including Shanti
Bhushan, Soli Sorabjee, V N Tarkunde, argued
the habeas cases and maintained that with
the remedy of habeas denied, the securing
of a citizen’s life and liberty was “dead”. The
ruling, however, was 4-1. All the judges wrote
separate judgments. But the net result was
upholding the executive’s prerogative to de-
tain people and so, a citizen had no right to
move a habeas in a high court. Justice Beg,
amazingly, went on to speak of the “care and
concern bestowed by the state authorities
upon the welfare of detenus who are well-
housed, well-fed and well-treated is almost
maternal.”

ADM Jabalpur is seen as one of the dark-
est spots in the history of the Supreme Court.
The motives of those gave that judgment
have been a matter of great speculation ever
since. Notably, Justice Y V Chandrachud
maintained that he had read the law right,
even if it was not right to follow it. This does
not hold much water now.

Another unique reasoning accorded was
of rescuing the Court by going along with the
government. On January 30, 1976, a resolu-

Devaraj Urs Government had been reduced
to a minority”.

JANATA'S HAND FOR URS

THE JANATA PARTY will be willing to come to
the rescue of the Karnataka Chief Minister
Devaraj Urs if he seeks its help. This was
clearly indicated by the Janata Parliamentary
Party leader Jagjivan Ram. According to in-
formation available with Ram, Urs has not
yet formally approached the Janata central
leadership for help.

LORD’S FUNERAL
BRITISH PRIME MINISTER Margaret Thatcher
cut short her holiday vacation to hurry back

of surplus or profits and a flexible approach
may have worked in India until the blow up
last year. But, what makesit easier in the case
of many other central banks is that the quan-
tum to be paid out is built into the law — ei-
ther as a fixed percentage of the current net
profit or based on clearly defined criteria.
There may not be an optimal model for this
but a beginning has been made which should
lead to less conflict, a more transparent
process, smoothening of profit flows over the
next few years and building up of adequate
capital fora modern central bank. The UK has
already done that with the Bank of England
and the Treasury, having signed an MoU last
year on their financial relationship which lays
the ground rules for determining the bank’s
capital, dividend payments, among others.

As Adair Turner, former head of the UK
Financial Services Authority wrote in the
Financial Times recently, central bank watch-
ing is a preoccupation for many professional
economists as minor rate changes matteralot
toasset managers, macro hedge funds, invest-
ment banks and their clients, but not as much
for consumers and businesses. The issue of
the independence of the Indian central bank
is now threatening to degenerate into a spec-
tator sport with personalities looming larger
thaninstitutions or the sovereign. Evenin such
a scenario, if both sides have agreed to adopt
a new approach to determine the economic
capital of the central bank and on future dis-
tribution of its profits, it may have to do largely
with the fact that two senior members of the
committee, Bimal Jalan and Rakesh Mohan,
have been on both sides of the divide — in the
finance ministry and the RBL.

The dousing of fires for now opens up a
window of opportunity to unveil a calibrated
public spending programme or to set aside
sufficient capital for a new institution to fi-
nance long term projects. And if policymak-
ers on both sides can shut out the noise, it
could be an opportune time to repair ties be-
tween the government and the RBI and to
forge a respectful relationship.

The writer is consulting editor,
The Indian Express

tion was moved in the Lok Sabha, recom-
mending changes which would have resulted
in significantly changing the Constitution to
clip the wings of the judiciary. Legal scholars
like Upendra Baxi felt had the Court acted dif-
ferently in ADM Jabalpur, “it would have im-
periled the Courts’ existence”. That argument
about saving the Court reminds of the apoc-
ryphal tale about the American military offi-
cer in Vietnam arguing that they had to de-
stroy a village to save it.

Once the Janata Party government was in
place after Indira Gandhi lost the elections,
in 1978, Justice YV Chandrachud had said: “I
regret that I did not have the courage to lay
down my office and tell the people, well, this
is the law.” But one man had that courage at
the time — Justice H R Khanna. He was su-
perseded, his dissent, now legendary, formed
the grounds of the rejection of ADM Jabalpur
in 2017.

The then government did not stop at
Justice Khanna. From nine high courts,16
judges who had anything to do with uphold-
ing personal liberties were swiftly transferred
within two months. As legal scholar Gautam
Bhatia put it in Transformative Constitution,
Justice Khanna’s dissent would constitute a
“contrapuntal” or something that appearsas
a counterpoint, often solitary, against the tide
at the time, but something that conceals the
kernel of the future and the way ahead, which
lives on to speak forcefully, another day.

seema.chishti@expressindia.com

to London for urgent security talks at 20
Downing Street following Monday’s bloody
bombing in which 23 people, including Lord
Mountbatten and 18 soldiers were killed.
Buckingham Palace announced that Lord
Mountbatten’s funeral ceremonies will be
held at the Westminster Abbey. Thereafter,
the body will be taken to Komsey Abbey near
his Hampshire home at Broadlands for a pri-
vate burial. The former war hero is related
through his great grandmother Queen
Victoria, to most of Europe’s royal houses.
The Earl made plans for his funeral in 1976,
expressing the wish that all the nations
whose soldiers served under him in World
War Il should be represented.
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The consensus builder

Arun Jaitley brought together states with vastly different views

SusHIL KUMAR MODI

HE WAS ARGUABLY the greatest consensus
builder of modern India. What Sardar Patel
did for the country’s polity, Arun Jaitley did
for the Indian economy. He brought about
economic integration in a federation as di-
verse and as vast as India, something which
no modern federation has achieved. But for
him, GST would have remained a pious in-
tention — something everyone agreed to but
had a different version of. Even though Arun
jimade immense contributions in every field
that he handled, in this article I would confine
myself to the implementation and evolution
of GST. This process is something [ was closely
associated with and I had the opportunity to
observe and interact with him the most.

The biggest stumbling block was the issue
of CST compensation, which the previous
government had announced and made an al-
location in the Union Budget but never gave to
the states. Arun ji ensured that the compen-
sation was given to the states on the basis of
the recommendation of the Empowered
Committee of State Finance Ministers (EC).
This fostered an environment of trust be-
tween the Centre and the states; the latter
could now feel positive about being compen-
sated for GST losses.

The Constitution Amendment Bill (CAB)
had been hanging fire since 2010 — there
were differences between the Centre and the
states on crucial issues such as a constitu-
tional guarantee for compensation, sub-
sumation of entry tax and inclusion of petrol
and diesel. Arun ji met a group of state fi-
nance ministers in December 2014 to resolve
the differences. The rough edges were fur-
ther smoothed when he joined the EC in its
deliberations and the result was the 122nd
CAB, which virtually everyone agreed to in
principle as well as in broad details. It was a
testimony to Arun ji's negotiating skills that
the CAB was debated and passed unani-
mously by Parliament and ratified by the
state legislatures.

Initially, the GST Council had to grapple
with the contentious issues of dual control
— which a dual GST implied — and the rate
path under the new tax regime. The Council’s
first five or six meetings were devoted exclu-
sively to arriving at a consensus on these
thorny issues. It was only Arun ji’s credibil-
ity ina body split down the middle (between
the Centre and the states), his skills of per-
suasion, wisdom, commitment to a united
vision, democratic way of functioning and
his ability to take everyone along that ulti-
mately helped in forging a consensus.

The vexed issue of compensation got re-
solved when he suggested protecting the rev-
enues of the states at a compounded annual
growth rate of 14 per cent over the base year
revenue levels; this masterstroke got even the
states, which were till then demanding com-
pensation of several kinds to agree to the com-
pensation mechanism. In the meetings of the
Council, Arun ji sat for long hours, patiently
heard everyone out and evolved a common
ground.

He virtually never discussed in the Council
issues that had not been previously deliber-

SYED ZAFAR ISLAM

IF YOU LOOK at the global markets for in-
vestors today, two big blocks will come to
mind immediately — India and Africa.
Unsurprisingly, these emerging markets
have attracted maximum foreign investment
over the last two decades. India, being the
bigger of the two, remains a hot favourite
with foreign investors. Narendra Modi’s India
has received $250 billion FDI in the last six
years, which is equal to the foreign invest-
ment in the 14 years prior to 2014. At pres-
ent, the confidence appears to be slightly low
in the Indian corporate world, which can be
attributed to their concern over the global
economy, where the GDP is likely to come
off by over 60 to 70 bps.

Contrary to what detractors are saying,
the RBI made a responsible gesture by hand-
ing over a big surplus of Rs 1.76 lakh crore to
the government. It is in the national interest
because it will support the government with
the ammunition not only to combat the po-
tential economic slowdown but also help
spur investment and sectoral stimulus

The government is making an all-out ef-
fort to put the economy back on the eight
percentage plus growth rate. But the private
sector appears to have shown little appetite
to fight shoulder-to-shoulder with the gov-
ernment. Our private sector and indeed the
economists across the ideological spectrum
were aware that Modi-1 was about laying
the foundation for a robust, modern econ-
omy. It was going to be a bit bumpy, but very

ated by the committee of officers fromacross
the country. He also put into place an arrange-
ment whereby every meeting of the Council
was preceded by a meeting of the officers of
the state and the Centre. This meeting of the
Officers’ Committee proved to be a key strat-
egy in consensus-building: The technical de-
tails were thrashed out in such meetings and
the Council could then have the benefit of dis-
cussing issues over which a broad consensus
had already evolved. The Council would then
refine this through protracted discussions.

He formed group comprising about a
dozen senior ministers from across the po-
litical spectrum, and representing varied
view points on the matter, for discussing
and resolving the issues that eluded con-
sensus. The issue would get discussed
threadbare in the group and almost invari-
ably get resolved in the next meeting of the
Council.

Another strategy that he often adopted
on particularly contentious issues was to re-
fer the matter for detailed analysis by and
consideration of one of the many spe-
cialised committee of officers that were
constituted for aiding and advising the
Council in the exercise of its functions. The
issues concerning the real estate sector were
particularly vexing and the committees sat
over them more than two times and were
also directed to hold joint meetings. As
Chairman of the Council, Arun ji urged non-
member states to join in these deliberations
so that the issue could be resolved. The tax
rate on lottery was another issue which
seemed headed for voting. But Arun ji saved
the day by calling for a dual rate structure
which found favour with all the concerned
states. At times, he would defer discussions
on a contentious issue, allow people to mull
over it and approach the discussion in the
next meeting from a different angle.

The tax rates in case of government works
and the tax structure of the restaurant sector
had been hotly debated in the Council with
feelings running high among the different
sides. But the master strategist that he was,

on the GST to ensure the country’s economic integration

He put into place an
arrangement, whereby every
meeting of the Council was
preceded by a meeting of the
officers of the state and the
Centre. This meeting of the
Officers’ Committee proved
to be a key strategy in
consensus-building: The
technical details were
thrashed out in such
meetings and the Council
could then have the benefit
of discussing issues over
which a broad consensus
had already evolved. The
Council would then refine
this through long and
protracted discussions.

Poised for a leap

Fundamentals of Indian economy are sound. Growth is on the horizon

fruitful in the long run.

Many claim there is a feeling of fatigue in
the world’s sixth leading economy after a
long run of high growth. Even at the fore-
casted rate of 6.30 per cent, the Indian econ-
omy continues to be the fastest growing
among the top global economies. The not-
so-impressive growth rate of 5.8 percent in
one quarter shouldn’t lead to fears

Yes, there is a slowdown. But we have not
entered uncharted territory.

Modi-1 had inherited a largely informal,
cash economy with a burgeoning, chaotic
unorganised sector. Of course, India had
changed beyond recognition following the
reforms of the 1990s, but large parts of the
economic activity had remained ensconced
in the past. The Modi government embarked
on game changing plans to formalise the
economy. Demonetisation and GST were the
two bold changes the government had to
make in the national interest.

Another factor that has contributed to the
slowdown s less-than-normal rainfall in the
recent past (thankfully, this year the mon-
soon is good). Unfortunately, this factor is
generally overlooked in the debate. The elec-
tions may also have contributed to the slow-
down. Forced by the code of conduct during
the elections, the government was unable to
spend on schemes or announce big reforms.
As aresult, the growth in capex had slipped
to 2 per cent from the previous quarter of 12
per cent and impacted in GDP by around 80

bps. India’s slowdown s also firmly linked to
the global trend and the ongoing US-China
trade war is not helping matters.

It will be a great service to your country if
you do not panic. Our economy is on a very
sound footing. Our macro indicators are all
good. Consider this: Forex reserves are an all-
time high at $491 billion; CPI inflation is
tracking at 3.2 per cent and has remained be-
low the 4 per cent mark for nearly 12 months.
Coreinflation has also decelerated meaning-
fully in the last 12 months. Gross FDI flows
remains robust tracking at close to 2.4 per
cent of GDP on a 12-month trailing basis.

PMI manufacturing and services for July
saw an improvement compared to a slow-
down in previous month. This is encourag-
ing and it suggests that the economy has
shown improvement and also accelerated
the job creation.

The juggernaut of the Indian economy has
generated so much energy over the years that
a strong momentum has been in motion for
the last few decades. It's continuing to propel
the economy forward. The government was
not exactly sitting idle before Finance Minister
Nirmala Sitharaman announced a series of
welcome measures at a press conference last
week and reiterated her resolve to fix the
problem at another meet on Tuesday.

Some in the industry have argued that
there was a crisis of confidence between
lenders and borrowers and between the gov-
ernment and industry. They had urged the

CR Sasikumar

Arun ji managed to convince everyone in the
next meeting by proposing a middle way and
concentrating on the agreed points. The is-
sue of taxing powers in territorial waters was
another contentious issue, wherein not
much was at stake yet feelings ran high. Arun
jiexplained the constitutional provisions and
yet accommodated the viewpoint of the
states by charting a middle path. It eventually
became Section 9 of the IGST Act.

The taxation of branded food products
was also hotly debated in the Council and
when the issue seemed to runinto legal hur-
dles, Arun ji actually suggested a formulation
for the draft notification. He often let the
states argue their position at length, heard
every possible viewpoint patiently and re-
solved the issue by calling for some give and
take, but never allowing matters to reach a
flashpoint without compromising on the ba-
sic principles. Even the most trenchant advo-
cates of a viewpoint were goaded into com-
ing around to a common view. The issue of
TDS and TCS were resolved by deferring them
till such time as everyone was ready for these
taxes while the universal applicability of the
national e-way bill system was resolved by
permitting flexibility to the states in case of
intra-state movements.

Being associated with and having ob-
served the proceedings, I can unhesitatingly
state that it was Arun Jaitley who translated
the prime minister’s vision of GST into real-
ity. This was particularly trying in the ini-
tial period when the alliance holding office
at the Centre did not have as much repre-
sentation in the Council as it now has. It is
testimony to the immense respect he com-
manded across the political spectrum that
a body comprising the Centre, 29 states and
seven union territories did not ever have to
resort to voting. He was a politician, an of-
ficer and a thorough gentleman. But above
all, he was the ultimate consensus builder,
ever prepared to walk the last mile and take
that extra step to take everyone along.

The writer is deputy chief minister, Bihar

government to look into it. The FM has done
exactly that. The infusion of Rs 70,000 crore
to PSU banks will shoot up lending to the
tune of Rs 5 lakh crore, assuming banks
leverage it seven times. The government is
launching structural changes in the agricul-
ture sector, such as modifying the Essential
Commodities Act.

Government spending is going to pick up
following the good monsoon. Consumption
will rise as we are entering the festive season.
Growth will come. It will come from improv-
ing exports, from investment and from disin-
vestment. The government is encouraging pri-
vate investment, as announced in the budget.
The foreign investors’ shares have been in-
creased. Itis bound to attract more investment
from abroad. We believe that government can
exceed the disinvestment target for the year,
which stands at Rs 1.14 lakh crore.

The forecast is not exactly gloomy for the
next quarter and beyond, but yes, it's notin
double digits immediately. With PM Modi’s
continued focus on reforms, credit flow and
ease of doing business and with his infec-
tious optimism, it’s very likely that we will
achieve the $5-trillion mark by 2024/2025
assuming we hit the average GDP of 7.5 per
cent and rupee-dollar remains stable
around 70.

The writer is national spokesperson of the BJP
and former managing director, Deutsche
Bank, India. Views are personal
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WHAT THE OTHERS SAY

“Ben Stokes’s batting to win England the third Test match of the current Ashes
series was one of the most extraordinary demonstrations of sporting excellence

of the last 50 years.”

— THE GUARDIAN

Reforming the
[.aw Commission

The government should enshrine in law,
the composition, tenure, functions
and work procedure of the panel

TAHIR MAHMOOD

OVER A MONTH ago, the media reported
that Cabinet will soon take a call on reconsti-
tuting the Law Commission (IE, July15).
There has been no further public informa-
tion on the progress in the matter. The last
commission had gone out of office a year
ago, on August 31, 2018.

The Law Commission of India — the old-
est amongst the national-level parastatal
bodies — remains an odd one eveninits 65th
year. Unlike its sister organisations, estab-
lished much later, it has no fixed composi-
tion, no defined eligibility criteria for its chair
and members, and no set functions — every-
thing rests on the government’s will. The
terms of reference are specified afresh each
timeitis reconstituted asif it were anad hoc
body. It is an enigma to many as to why this
oldest commission is still being treated in
such a casual way while three of the other
national commissions of later years, those
for the Scheduled Castes, Scheduled Tribes
and Backward Classes, are now regulated by
the Constitution and there is a parliamen-
tary charter for each of the national commis-
sions for human rights, minorities, women,
children and safai karmcharis.

The Law Commission is a legacy of the
country’s colonial past. In 1833, our British
rulers unified, under a centralised dispen-
sation, the three presidencies they had been
ruling for long, and planned to enforce the
English common law in the whole of what
they called “British India”. To translate their
plan into action they constituted many law
commissions. The work of these bodies
transformed India into acommon law coun-
try. After the fourth commission completed
its work towards the end of 19th century, the
rulers, sensing the beginning of an uprising
for home rule, did not continue the exercise.

In the eighth year of Independence, the
Government of India decided to revive the
British legacy of appointing law commissions
to study, research and report on legal mat-
ters specified in their terms of reference. The
first commission, set up in 1955 for a three-
year term, assumed charge on September 1
that year and vacated office on August 31,
three years later. From September 1, of agiven
year, to the same date three years later was
then irrationally adopted as the fixed term
for the commission for all time to come irre-
spective of when a new commission was
constituted and entered office. Consequently,
each of the later commissions worked for less
— some for much less — than three years,
leaving their assigned work half way.

Though the commission’s job requires re-
search-oriented juristiclearning, which can-
notessentially be the outcome of judicial ex-
perience, the commission has been a haven
for retired judges. The chairpersons of the
four pre-independence Law Commissions —
C H Cameron, John Romilly, Whitley Stokes
and Thomas Macaulay — were eminent ju-
rists, not judges, and so were many of their
members. Independent India initially main-

tained the tradition by appointing the distin-
guished jurist M C Setalvad as the chairman
of its first Law Commission. The policy was
later changed, and with the sole exception of
the fifth commission which was headed by
a non-judge (the first law secretary KV K
Sundaram), the commission has always been
headed by judges.

Members of the commission are also
generally drawn from the judiciary, and the
member-secretary is always from the bu-
reaucracy. Of course, there have been some
immortal names among them. The eighth
commission was headed by the legendary
judge Hansraj Khanna who had sacrificed
his chance of being CJI by dissenting from
the infamous majority judgment in the
habeas corpus case of the Emergency days
(ADM Jabalpur, 1976). The inimitable jurist-
judge V R Krishna lyer served as a member
of the commission before being elevated to
the apex court bench in 1973.

Reports of the commission are generally
written individually by members including
the chairman and placed before the full
commission for discussion and adoption.
Quite a few of these reports have been on
the Hindu and Christian family laws, but
none on the Muslim personal law. The apex
court had once suggested that the issue of
reform of Muslim law be entrusted by the
government to the Law Commission which
should work on it in consultation with
National Minorities Commission (Sarla
Mudgal, 1995). Commenting on it, the civil
servant-turned-politician Mani Shankar
Aiyar remarked: “What faith will the minori-
ties have in the pronouncements of an all-
Hindu Law Commission?” (Confessions of a
Secular Fundamentalist, 2004).

The 18th Law Commission, with former
Supreme Court judge A R Lakshmanan as
the chairman and I as its only full-time
member, was 50 per cent Muslim but the
community still did not have “faith” in it.
Three of the four reports written by me for
the commission were criticised by Muslim
clerics for their indirect “adverse effect” on
the community’s supposedly sacrosanct law
and my learned chairman shied away, for
fear of a “backlash”, from endorsing my
fourth report, seen as directly touching the
Muslim law. In light of this experience, |
strongly feel that if the commission has to
work without regard for extra-legal and po-
litical considerations it must have a govern-
ing statute defining its powers and respon-
sibilities, and limitations.

Before constituting the 22nd Law
Commission — though the exercise is long
overdue — the institution should, in my
opinion, be placed under a proper parlia-
mentary charter. The government of the day;,
which has conferred constitutional status
on the National Backward Classes
Commission, overhauled the governing law
of the National Human Rights Commission
and set up a Rashtriya Kamdhenu Ayog for
the preservation of bovines, will do well to
determine by legislation, the composition,
tenure, functions and work procedure of the
Law Commission. It should be a predomi-
nantly jurists’ commission, not a retired
judges’ collective with a sprinkling of legal
scholarship and jurisprudential expertise.

The author is former chairman of National
Minorities Commission and member, Law
Commission of India

LETTERS TO THE EDITOR

INVISIBLE TRAGEDIES

THIS REFERS TO the article, ‘When his
heartbeat dropped’ (IE, August 28). It
has been 24 days since the abolition of
Article 370 and the curfew being im-
posed in the Kashmir Valley. A section of
media shows pictures of Kashmir
where itlooks as though the “life is nor-
mal”. How long will the people be
trapped in their houses? Does the gov-
ernment have a plan to end the curfew?

Dhaval Trivedi, Pune

THIS REFERS TO the article, ‘When his
heartbeat dropped’ (IE, August 28). The
writer has expressed his anguish over los-
ing the life of the baby, yet to born to his
sister, likely because of the communica-
tion blackout in the Valley. This story has
been brought to us as the brother of the
unfortunate woman is a journalist. But,
as the article says, many similar stories
may have gone unnoticed.

Vandana, Chandigarh

RIGHTS REVOKED

THIS REFERS TO the article, ‘The verdict
of history’ (IE, August 28). There will be
from time-to-time an over-arching ex-
ecutive, which seeks to change the fun-
damental nature of a constitutional
democracy for its ideological ends. In
such times, the judiciary is meant to
stand up for the Constitution’s “basic
structure”. The right to free speech and
expression stands revoked in Kashmir.
People born on Indian soil, “natural cit-

LETTER OF THE
WEEK AWARD

To encourage quality reader
intervention, The Indian
Express offers the Letter of
the Week award. The letter
adjudged the best for the
week is published every
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or sent to The Indian
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Noida-UP 201301.
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izens” could well be denied citizenship
in Assam, even as the flawed NRC
process hangs over the entire country
as a threat. The Supreme Court consists
of the finest legal minds in the country.
[t must have the moral courage to not
be swayed by arguments of national or
cultural insecurity. There is reason why
the judiciary is independent and does
not contest elections.

Shatam Ray, via email
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