Pakistan's delay in giving full consular access
reveals a non-serious attitude to ICJ order

at The Hague ruled in favour of India in the case
of Kulbhushan Jadhav, Pakistan has yet to take
the first step towards implementing the order: provid-
ing him “consular access”. In its verdict on July 17, the
ICJ had decided near-unanimously that by not inform-
ing India immediately of Mr. Jadhav’s arrest in 2017, by
not informing him of his rights, and not allowing the In-
dian High Commission to meet with him and arrange
for his legal representation, Pakistan was in violation of
the Vienna convention on consular relations. Although
Pakistan’s Foreign Ministry had offered a meeting bet-
ween Mr. Jadhav and the Indian High Commission in Is-
lamabad on Friday afternoon, the offer came with con-
ditions, including CCTV cameras on proceedings, and a
Pakistani official being in the room during the meeting.
This was a violation of the unimpeded consular access
that the IC] had ordered, and India decided to reject the
offer until Pakistan reconsiders its conditions. India’s
concerns are three-fold. First, Pakistan’s delay in grant-
ing full consular access displays a non-serious attitude
to implementing a clear-cut order from the UN’s highest
judicial body. This augurs badly for Pakistan’s applica-
tion of the rest of the ICJ order that calls for a full review
of Mr. Jadhav’s trial conviction and death sentence for
terrorism and espionage charges. Most importantly, the
nature of the conditions indicates Pakistan wants to
monitor what Mr. Jadhav tells Indian officials closely, as
much of their original case, as presented to the public,
rested on his purported confession. If he shares ad-
verse details of coercion, the court may well go beyond
its current order in the case, and India may have a
stronger chance of trying to have the trial overturned.
Islamabad must stop dragging its feet and creating
unnecessary hurdles in providing what is a basic hu-
man right for Mr. Jadhav, and New Delhi needs to keep
its rhetoric low, while pressing its case for access to the
former naval officer, consistently and firmly. This will
not be easy, as after some relative calm, shelling at the
Line of Control has opened up with a new fury in the
last few days. The allegations by Pakistan that the In-
dian Army is deploying cluster-munitions on civilian
areas (firmly denied by the government), and the Ar-
my’s claim that several Pakistani regulars and terrorists
were killed in an infiltration attempt by a “Border Ac-
tion Team” (BAT) have ratcheted up tensions further.
The government’s ham-handed reaction to the threats,
of cancelling the Amarnath Yatra, pulling out tourists
and pilgrims and raising security levels in the valley
further, have only added to the narrative. It would in-
deed be a tragedy if the situation overshadows the fate
of Mr. Jadhav, just when hopes had been raised by the
international court verdict to help secure his freedom.

Biggerﬁa better

More judges are welcome, but SC must focus
onits role as interpreter of the Constitution
3 ny move to increase the strength of the judiciary

Two weeks after the International Court of Justice

ought to be welcomed, given the perennial com-

plaint that availability of judges is not increasing
in proportion to the institution of cases. In this perspec-
tive, the Union Cabinet’s decision to raise the strength
of the Supreme Court from 31 to 34, including the Chief
Justice of India, will help in dealing with the large pen-
dency — 59,331 cases on July 11. The law that fixes the
number of judges in the highest court was last amended
in 2009 to raise the figure from 26 to 31. Chief Justice
Ranjan Gogoi had written to the Prime Minister recent-
ly, highlighting the problem of paucity of judges, due to
which he was unable to constitute enough Constitution
Benches to decide important questions of law. Howev-
er, a moot question is whether the highest court should
go into the correctness of every decision of every high
court. Are the judicial resources available being used
optimally? Is valuable time being taken up by mundane
matters that do not impinge on larger questions that in-
volve interpretation of laws and constitutional provi-
sions? For instance, routine bail matters land up in the
Supreme Court within days of persons being arrested.
Every major crime or disaster seems to invite a litigant,
ostensibly in public interest, who mentions the matter
before the Chief Justice for urgent hearing. The court is
being invited to even oversee flood relief work.

A mere increase in the court’s strength may not be
enough to liquidate the burgeoning docket. Another set
of measures that would save the court’s time, including
a reasonable restraint on the duration of oral argu-
ments and a disciplined adherence to a schedule of
hearings may be needed. In this case, one of the princi-
pal objectives should be to preserve the apex court’s
primary role as the ultimate arbiter of constitutional
questions and statutory interpretation. All other ques-
tions involving a final decision on routine matters, espe-
cially civil cases that involve nothing more than the in-
terests of the parties before it, ought to be considered
by a mechanism that will not detract from the court’s
primary role. Some countries have brought in a clear di-
vision at the level of the apex judiciary by having sepa-
rate constitutional courts, which limit themselves to de-
ciding questions of constitutional importance. It may
be worthwhile considering the 229th Report of the Law
Commission, suggesting a new system under which
there will be one Constitution Bench in Delhi, and four
‘Cassation Benches’ for different regions of the country.
These will be final appellate courts for routine litiga-
tion. This arrangement may also increase access to jus-
tice to those living in far-flung areas of the country and
who may otherwise have to come to Delhi and spend
more time and money in pursuing appeals. It may also
cut down on the time taken for disposal of cases.
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A political reinvention in a moment of crisis

India needs a national party to provide substantive opposition to the government — all is not lost for the Congress

=

P

NEERA CHANDHOKE

oday, we, the people of In-
Tdia, are trapped between a
rock and a hard place. On
one side is the Bharatiya Janata
Party (BJP) which continues to
bulldoze legislation, controversial
at best and ill-intentioned at worst,
through Parliament. On the other
is the Opposition, unable to mount
a concerted and effective critique
of government policies. The slug-
gishness of the non-NDA parties is
cause for some puzzlement. After
all, 55% of the electorate has voted
for them. Unfortunately, this vote
is hardly reflected in Parliament.
Political scientists have been,
for long, concerned with the often
astounding gap between vote
shares and the number of seats a
party obtains in Parliament. This
leaves a majority of the voters un-
represented. Democrats have
strongly argued that the “winner
takes all” principle needs to be re-
legated to the wayside and re-
placed with the system of propor-
tional representation. This is,
however, another story. The BJP is
hardly likely to initiate an electoral
project that might derail its relent-
less search for power by any
means.

Bearish on the economy

What the ruling party is doing with
the power it has acquired is equal-
ly puzzling. India is heading to-
ward an economic crisis. Econom-
ic growth has slowed down,
domestic and global capital is re-
luctant to invest in the economy,
and unemployment reaches a new
high every day. Seldom have pro-
minent industrialists expressed
such public concern about im-

pending economic disaster as they
have now. But the BJP hardly
shows interest in tackling the sit-
uation. It is more interested in de-
molishing democratic rights and
bringing the minorities to heel.

The determined refusal to con-
front the crisis is symptomatic of a
wider problem. The ruling party is
not known for either innovative
politics or imagination. Its concept
of well-being is limited to a free gas
connection and an indifferently
built flat. Its ideology is stuck in co-
lonial stereotypes of ‘Hindu’ and
‘Muslim’. There is nothing new in
its political discourse; merely a re-
hash of what V.D. Savarkar wrote
in 1923. The problem is that the
chauvinistic ideology of religious
nationalism precludes reflection
and self-critique. The great de-
bates of contemporary politics
have simply bypassed the party-
multiculturalism, minority rights,
redistributive justice, citizenship
or cosmopolitanism.

Forgotten legacy

The Indian National Congress has,
in the past, been more inventive
because its ideology was forged in
the heat of the freedom struggle.
Pluralism, secularism, tolerance,
citizenship, fundamental and mi-
nority rights, cosmopolitanism,
non-violence and anti-imperialism
were thrown up in the course of
the movement. On these planks
the Congress was able to mobilise
vast masses of people against colo-
nialism. Sadly, the party has for-
gotten its legacy. We need a na-
tional party to provide substantive
opposition to the government.
The Congress flounders, it is rud-
derless.

All is not lost. Moments of crisis
can lead to reinvention. The party
must reinvent itself, simply be-
cause it is synonymous with the
history of our freedom struggle,
and with enlightened leaders such
as Jawaharlal Nehru. Remember

that Nehru’s vision inspired great

literature, poetry, films, art,
theatre, and architecture. What do
we have today except mediocre
hagiography? A ruling class which
cannot inspire cultural creativity
can only rule by coercion. In mod-
ern politics, this is counted as a fai-
lure.

Leading from the front

To reinvent itself the Congress
must draw upon five lessons of its
own past, some good, some bad,
some indifferent. One, its leaders
were moral exemplars. They were
visionaries and they were courage-
ous. In the middle of Partition vio-
lence Nehru was there, in the kill-
ing fields of Punjab and Delhi. He
persuaded people to desist from
violence and he assured Muslims
of their safety. Today when In-
dians are lynched and left to die on
the streets, politicians stay safely
indoors. Our own people die
avoidable deaths and leaders are
silent. We need leaders who motiv-
ate us by example.

Two, the Congress could lead
the mainstream freedom struggle
because it had a robust organisa-
tion, both decentralised and de-
mocratic. The party formed a coa-
lition of what has been called ‘big
men’: heads of caste groups, pea-
santry, industry, religious forma-
tions, and workers organisations.
When the party initiated or called
off a movement, it relied upon se-

cond rung leaders. The central lea-
dership left State politics, for ex-
ample the conflict over linguistic
States, to regional bosses.

Three, diversity of opinions and
interests in the party encouraged
members to engage in dialogue
and persuasion. They negotiated
and accommodated class, caste,
and group interests within the or-
ganisation. The Congress found
place for most demands, from in-
terest groups, from individuals de-
sirous of social reform, and from
individuals stirred by the desire
for power and prestige. The Con-
gress was accommodative and a
dialogical party. It practised
democracy.

Long shadow of centralism
Four, the decline of the party in
the late 1960s and the early 1970s
was caused by organisational atro-
phy. At one point of time, the Con-
gress possessed the ability to ad-
dress, negotiate, and resolve
competing demands. As the party
became the captive of the leader, it
lost this skill. Even as Ms Indira
Gandhi began to forge a national
constituency over the heads of
State leaders, the party slid into
centralism and the politics of the
durbar. The power of individual
members depended on their prox-
imity to the leader. The BJP should
learn from this history. Recollect
that even ministers of the party
are faceless and anonymous, their
fates are held hostage by the
leader.

Five, the decline of the Con-
gress took place at a time when
politics demanded new forms of
legitimacy. In the two decades fol-
lowing Independence, the Con-
gress was legitimate because the
party and its leadership were iden-
tified with the freedom struggle.
Twenty years later, a new genera-
tion had no direct memory of the
liberation movement. The Con-
gress was however in thrall to its

Pulling a Vietham in Afghanistan

Mired in Afghanistan, America’s retreat strategy mirrors its Vietham war campaign

STANLY JOHNY

y the late 1960s, it became
B evident to American leaders

that they could not win the
Vietnam war. Richard Nixon, who
was elected President in 1968, as-
signed Henry Kissinger, the Na-
tional Security Adviser, to hold
talks with the communist North
Vietnam, seeking “peace with ho-
nour”. The Americans were ac-
tually prolonging a war they had
already lost. The goal was not to
defeat North Vietnam but to stop
them from taking over the South,
the American ally. Daniel Ellsberg,
who leaked the Pentagon Papers,
called this approach the “stale-
mate machine”.

Cut to today’s Afghanistan. It’s
hard to miss the similarities in the
U.S’s strategy. After 18 years of
fighting — longer than America’s
direct military involvement in
Vietnam — the U.S. has realised
that it cannot win the Afghan war.
The American goal is no longer de-
feating the Taliban but to stop
them, at least for now, from taking
over Kabul. Veteran diplomat Zal-
may Khalilzad is the new Kissin-
ger. Just as Nixon wanted to get out
of Vietnam, President Donald
Trump too wants to get out of
Afghanistan.

The U.S’s involvement in Viet-
nam goes back to the last years of

French colonial rule. The U.S. first
backed France against the Viet
Minh guerrillas. After France exit-
ed Vietnam in 1954, the U.S.
backed South Vietnam against the
communist-led North. Initially, the
U.S. involvement was limited to
advisory roles. But after the U.S.
destroyer, USS Maddox, was at-
tacked by North Vietnamese tor-
pedo boats off the Vietnamese
coast, in August 1964, the Lyndon
Johnson administration steadily
escalated the U.S’s role. At its
peak, in 1968, American troop de-
ployment in Vietnam reached
549,500 personnel. The U.S. went
into Afghanistan after the Septem-
ber 11, 2001 terrorist attacks,
launching its war on terror. At the
peak of the war here, there were
over 1,00,000 troops. Despite the
massive deployment of troops and
superior air power, the U.S. got
stuck and failed to stabilise the
country.

From a position of weakness

In Vietnam, the U.S. was negotiat-
ing from a position of weakness.
By the late 1960s, American public
opinion had largely turned against
the war. Despite massive troop de-
ployment, both the U.S. and its
South Vietnamese allies had failed
to make substantial gains. Ameri-
ca’s search and destroy operations
in communist-dominated villages
in the south and its disastrous air
campaign in the north only fuelled
Vietnamese hostility. The U.S. had
dropped more than three times as
many bombs on Vietnam as the Al-
lied forces had during the Second
World War. Besides, the South
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Vietnamese regime was unpopu-
lar, oppressive and weak. In a visit
to Saigon, the South’s capital, a
few months after he assumed the
presidency, Nixon promised peace
and asked the communists to reci-
procate. He badly wanted a deal,
and Mr. Kissinger was his bet.

Nixon first started “Vietnamis-
ing” the war — reducing U.S. troop
presence in Vietnam and shifting
the focus from direct participation
in land war to training and adviso-
ry roles, while continuing with air
strikes. At the same time, Mr. Kiss-
inger started talks with Le Duc
Tho, a North Vietnamese revolu-
tionary and diplomat. When talks
were deadlocked, the U.S. offered
to pull out of the South as a com-
promise. In 1973, the U.S., North
Vietnam and representatives of
South Vietnam and Viet Cong, the
communist guerillas from the
South, signed the Paris Peace Ac-
cords. The North and the South
agreed to a ceasefire and continue
holding peace talks, while the U.S.
agreed to pull troops out of
Vietnam.

In the case of Afghanistan as
well, the U.S. is negotiating from a
position of weakness. The war en-
tered a stalemate long ago. Ameri-
ca’s allies stand divided. The go-

vernment in Kabul, which the U.S.
backs, is known for infighting and
chronic corruption. The security
forces are struggling to ensure bas-
ic security to the public, even in
the capital city. Like Nixon’s “Viet-
namisation”, U.S. President Ba-
rack Obama had started “Afghanis-
ing” the war — pulling out most
troops and moving the remainder
to training and advisory roles. The
Afghan war is also unpopular in
America. Mr. Trump, who cam-
paigned to wind down America’s
foreign interventions, wants to
end it. But the U.S. cannot unilat-
erally pull out, especially when the
Taliban is on the offensive. That
would cause a lasting stain on
America’s already battered reputa-
tion as the world’s pre-eminent
military power. Hence, it needs a
deal; finding one is Ambassador
Khalilzad’s mission.

Advantage Taliban

Mr. Khalilzad has already held
multiple rounds of talks with the
Taliban’s representatives in Doha,
Qatar. As in Vietnam, the main de-
mand of the Afghan insurgents is a
complete U.S. troop withdrawal.
The U.S. and the Taliban have
agreed to a road map for peace:
the U.S.’s withdrawal in return for
the Taliban’s assurance that Af-
ghanistan would not be used by
terrorists.

The U.S. has already made two
big compromises in its rush for an
exit deal. It has given in to the Tali-
ban demand that the Afghan go-
vernment should be kept away
from the peace process. The Tali-
ban does not recognise the Kabul

leader; it failed to read the mes-
sage of the time. By the late 1960s,
simmering discontent came to
pervade large parts of the country,
and groups under the leadership
of J.P. Narayan mobilised to target
an unresponsive state and an
equally unresponsive party sys-
tem. The Congress had, however,
mislaid the ability to contain dis-
content; it opted for coercion. Mrs
Gandhi declared an Emergency.

Today, India faces imminent
economic catastrophe. We con-
front serious threats to our democ-
racy and to the Constitution. The
ruling party is not particularly
wedded to democracy. Right-wing
authoritarianism has no love for
any fundamental right that con-
strains the exercise of absolute
power. Civil society will continue
to struggle against violations of de-
mocracy. Scholars will write of the
threat posed by wielders of abso-
lute power to our constitutional
democracy. But civil society has to
function along with a democratic
political party. Regional parties
have degenerated into one-person
dictatorships, or become family
concerns. We have to call upon a
party that had fought the first free-
dom struggle. The Congress has to
step in after it reinvents itself. For
only a democratic party can un-
derstand what the people of India
want, desire and aspire for.

It is our duty to remind the Con-
gress that it owes the people of In-
dia. What else can we say? We can
only repeat Mark Anthony’s words
in Shakespeare’s Julius Caesar:
‘For I have neither wit, nor words,
nor worth/Action, nor utterance,
nor the power of speech/To stir
men’s blood/ I only speak right on/
I tell you that which you your-
selves do know.” If the party does
not respond, our future is an un-
certain one.

Neera Chandhoke is a former Professor of
Political Science at Delhi University

government and has made it clear
that it would hold talks with the
government only after a pullout of
foreign troops. Second, the U.S.
continued to hold talks even in the
absence of a ceasefire. As a result,
the Taliban continued its terror
campaign even when the peace
process was under way.

U.S. officials have hoped that a
deal could be reached by Septem-
ber 1. It is anybody’s guess what
will happen to the Afghan govern-
ment once America is out. When
the U.S. was forced to pull out of
Vietnam, the Southern and North-
ern governments hadn’t reached
any settlement but for the cease-
fire. The plan was for talks to con-
tinue, seeking a final agreement.
The ceasefire did not last long. In
the two years after the U.S. pulled
out, the communists captured Sai-
gon and the government crumbled
like a house of cards.

In the case of Afghanistan, there
is not even a ceasefire between the
government and the Taliban even
as the U.S. is preparing to make an
exit. The winning side is the Tali-
ban, which, unlike the Viet Cong,
is a anti-modern, anti-woman, an-
ti-minority fundamentalist ma-
chine, whose earlier regime was
notorious for excessive sectarian
violence. The Taliban is part of the
problem, not a solution. The Com-
munists unified Vietnam, and after
early years of struggle, moder-
nised the economy and rebuilt the
country into an Asian power-
house. For Afghanistan, the tunnel
gets longer and darker.

stanly.johny@thehindu.co.in
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Sengar’s stronghold
That the residents of
Unnao, Uttar Pradesh, are
defending Kuldeep Singh
Sengar, the expelled
Bharatiya Janata Party (BJP)
MLA, despite the fact that
he is in jail and charged
with raping a young
woman, speaks volumes
about the money and
muscle power of politicians
belonging to the ruling
party (Front page, “Despite
the outrage, Unnao bats for
rape-accused Kuldeep
Sengar,” August 4). Earlier,
some BJP MLAs in the
erstwhile Jammu and
Kashmir government had
expressed their solidarity
with those involved in the
Kathua rape episode. Acts
that show tolerance
towards the alleged

perpetrators of heinous
crimes have been on the
rise under the previous and
current Central
governments. The BJP high
command, by not reining in
such criminals, has only
emboldened them and this
has had a detrimental
impact on the peaceful
coexistence between
communities. Those in
authority should do their
best to bring justice to the
victims of these crimes.

A.JAINULABDEEN,
Chennai

= The way in which the
Unnao episode is unfolding
makes me wonder whether
our society has lost all sense
of morality and ethics. Even
after two years of the
incident, the case remains

unsolved and amidst so
many twists and tragic turns,
it has required the Supreme
Court’s intervention to fast
forward the investigations.
Indian society needs to
recalibrate its moral compass
if we are to progress as a
civilisation. With its brute
majority, the government
should deal with rape cases
with a firm hand without
showing favour to anybody.
Bringing justice to those
affected by such crimes is as
important as maintaining
national security, the
government’s pet theme.

A.S. SRINIVASAN,
Chennai

Build-up in Kashmir
The surge in troop
deployment and the eviction
of tourists and pilgrims from

Kashmir have left the people
flummoxed and fearful.
(Front page, “Uncertainty
grips Kashmir Valley,” August
4). At the same time, one
cannot question the
government’s right to adopt
pre-emptive measures based
on actionable intelligence
about possible attacks.
Though the government
cannot be expected to reveal
the exact details of the
intelligence reports, a
reassuring clarification that
the security blanket is not to
further any political agenda
will help to assuage the
people’s concerns.

V.N. MUKUNDARAJAN,
Thiruvananthapuram

= The situation in Kashmir, in
the wake of the Centre’s
decision to ask Amarnath

pilgrims to cancel their trips
and its move to increase the
number of troops in the

Valley, is a cause for concern.

The government’s actions
give an impression that its
top echelons are planning
something ‘big’ and its
unilateral handling of all
issues is bound to have
serious repercussions. The
BJP would do well to
remember that
notwithstanding its brute
majority in Parliament,
democratic governance is
premised on consensus.

J. ANANTHA PADMANABHAN,
Tiruchi

UAPA amendments
India undoubtedly needs
tough laws to combat
terrorism, but the proposed
amendments to the Unlawful

Activities (Prevention) Act
may be misused by leaders to
settle political scores. A
wrongful designation of an
individual as a terrorist will
cause irreparable damage to
his/her reputation and
career. The amendments
also give more power to the
Centre, encroaching on the
authority of States. The law
can become one more
weapon in the hands of a
regime hell-bent on
delegitimising dissent. The
government needs to be
mindful of fundamental
rights of citizens while
legislating against terror
(“UAPA Bill gets Rajya Sabha
nod,” August 3).

T.S.N. Rao,
Bhimavaram, Andhra Pradesh
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The roots of sexual brutality

In India, it is the quintessential form of political privilege and social authority

V. GEETHA

As the young woman from Unnao,
victim of multiple outrages, battles
for her life, we, who are often re-
duced to being hapless chroniclers,
have once again to wonder at the eve-
ryday workings of India’s criminal
justice system. Though several
rounds of police and judicial reforms
have sought to improve its workings,
and humanise its approach, the fact
remains that at the level of the police
thana, other factors direct police ac-
tion. Local political power; econom-
ic, social and sexual tensions bet-
ween individuals; caste and
community equations; habitual mis-
ogyny; and the measure of impunity
that a perpetrator of crime might
claim and exercise all shape not only
police responses but those of the ci-
vilian government as well, including
of doctors, revenue officers and
those in the local Collectorate.

As those of us who have worked
on issues of sexual assault since the
late 1970s know, a complainant is
most likely to be disbelieved, blamed
for what happened to her, and deni-
grated and rubbished if she is a Dalit
or Adivasi, or from a community per-
ceived as marginal. If she persists in
keeping with the justice system, its
menacing indifference is calculated
to demoralise her. If her family sup-
ports her, there might be some relief
and care, but if they don’t or cannot
because they are themselves under
pressure to keep quiet, she is left feel-
ing abandoned and friendless and,
worse, tainted. Many a time, a prot-
est or a campaign, or the continued
presence of women’s groups, Dalit
groups and progressive political and
civil rights interventions alone have
made it possible for even an FIR to be
registered.

Civic indifference

With respect to the Unnao incident,
notwithstanding the fact that the fa-
milies of the alleged perpetrators
and victim are known to each other,
and from the same caste, the se-
quence of events has not been essen-
tially different. For fear of the alleged
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"Multiple and entangled wrongs as unfolded in Unnao do not appear as such
to those who commit them." A solidarity rally for the Unnao rape victim in
front of India Gate in New Delhi on July 29, 2019. =arp

perpetrator, an MLA belonging to the
Bharatiya Janata Party, the police did
the bare minimum that was required
of them. It was only after the victim,
who had been persistent in her quest
for justice, threatened self-immola-
tion in front of Uttar Pradesh Chief
Minister Yogi Adityanath’s office did
the wheels of justice begin to move
somewhat decisively.

What stands out even in this fami-
liar landscape of crime is civic indif-
ference to sexual violence. It is as if
such violence is expected in situa-
tions where a supplicant approaches
a man in power, and is made to wait
upon or transact his ostensible lar-
gesse. We were witness to a similar
and equally outrageous act in Banda,
in Uttar Pradesh, in 2010, when a mi-
nor girl accused sitting Bahujan Sa-
maj Party MLA Purushottam Dwivedi
of rape. Her family had approached
him for assistance and protection,
since there had been an attempt to
kidnap and sell the girl, with the col-
lusion of the local police. Unlike in
the Unnao instance, though, Maya-
wati, who was Chief Minister, called
for the prosecution of her MLA. It is
noteworthy that the victim had the

Rajasthan’s effort to criminalise
mob lynching is a good start

The Bill goes beyond just codifying SC directives

ANMOLAM
& FARHEEN AHMAD

In furtherance of the recommenda-
tions made by the apex court in Teh-
seen S. Poonawalla v. Union of India,
the Rajasthan government has intro-
duced the Rajasthan Protection From
Lynching Bill, 2019. If it gets passed,
Rajasthan will be the second State af-
ter Manipur to have a dedicated law
criminalising mob lynching as a spe-
cial offence, in addition to other of-
fences under the Indian Penal Code.

The Bill follows the
Supreme Court’s re-
commendations in
authorising the set-
ting up of special
courts, appointment
of a dedicated nodal
officer, and stipulat-
ing enhanced punish-
ments. However, its
scope is more comprehensive as it
not only criminalises acts of lynch-
ing, dissemination of ‘offensive mate-
rial’ and fostering of a ‘hostile envi-
ronment’, but also provides for relief,
legal aid, compensation and rehabili-
tation.

Broad definition

The Bill defines lynching as an act or
series of acts of violence or aiding,
abetting or attempting an act of vio-
lence, whether spontaneous or
planned, by a mob (two or more per-
sons) on the grounds of religion,
race, caste, sex, place of birth, lan-
guage, dietary practices, sexual
orientation, political affiliation and
ethnicity. Though wide-ranging in
content, the document does not cov-
er cases of solitary offences. Noticea-
bly, the Bill says that police officers
and district magistrates have to take
measures to prevent lynching and re-
lated offences. However, unlike the
law on mob lynching in Manipur, it
does not prescribe any punishment
for dereliction of duty.

Further, some of the Bill’s provi-
sions might attract legal scrutiny.
Section 8(c) of the Bill says that
whoever commits an act of lynching,
where the act leads to the death of
the victim, shall be punished with ri-
gorous imprisonment for life and a
fine not be less than 1,00,000 and
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which may extend to ¥5,00,000. As
regards sentencing, this provision
completely deprives the judiciary of
any amount of discretion.

Taking away judicial discretion
It needs to be stated that a court
needs to consider all the facts and cir-
cumstances, different for each crime,
while making a decision on punish-
ment. The Supreme Court, while de-
claring Section 303 of the IPC uncon-
stitutional in Mithu Singh v. State of
Punjab, held that “the exercise of
judicial discretion on
well-recognised princi-
ples is, in the final ana-
lysis, the safest possi-
ble safeguard for the
accused. The legisla-
ture cannot make rele-
vant circumstances ir-
relevant, deprive the
courts of their legiti-
mate jurisdiction to exercise their
discretion”.

Section 9 of the Rajasthan Bill stip-
ulates, inter alia, the same punish-
ment for lynching and “attempting”
an act of lynching. In the context of
criminal law and sentencing, the
principle of proportionality man-
dates an adequate balance of the
gravity of the crime, the interests of
the victim and of society, and the
purposes of criminal law. The consti-
tutional courts have time and again
applied the principle of proportion-
ality and have struck down laws that
are excessively  harsh or
disproportionate.

Lynching is an egregious manifes-
tation of prejudice, intolerance, and
contempt towards the rule of law.
With all its limitations, the Rajasthan
Bill is evidence of political will by the
State government. It is expected that
deliberations help in the enactment
of a more constitutionally robust Bill.
However, legislation cannot act as a
panacea; what is required is political
commitment. It is high time that the
other States and the Centre show
some urgency so that creeping
threats are prevented from metasta-
sising into an out-of-control monster.

Anmolam is a lawyer, running BDLAAAW, a
non-profit organisation; Farheen Ahmad is a
research scholar at the South Asian
University, New Delhi

support of the country’s only rural
women’s news network, Khabar La-
hariya, which has been long active in
the region.

An ornamental document
The violently transactional nature of
sexual assault in these circumstances
bears looking at in some detail. A wo-
man approaches an elected repre-
sentative of the people for assis-
tance, exercising her right to state
redressal and assistance. She realises
very soon that her claims are not
transactable in a civic sense, but only
in a violently sexual sense. In the
event, not only is her bodily integrity
violated, but also a series of constitu-
tionally guaranteed rights, including
the right to life and livelihood. And
by those who have taken an oath in
the name of the Constitution!
However, these crimes are not
viewed in these terms. The Constitu-
tion is seldom viewed as enunciating
shared civic values and morality.
Rather, it exists as a formal and orna-
mental document that affirms not so
much our sovereign democratic
selves, but the privileges we have
gained as elected representatives. Se-

cond, multiple and entangled
wrongs as unfolded in Unnao and
Banda and indeed elsewhere do not
appear as such to those who commit
them.

For one, they are validated in any
number of ways, first by the family,
and next by kin and caste networks.
Kuldeep Singh Sengar’s brother and
henchmen were fully behind his va-
rious reportedly criminal acts. More
important, whatever their personal
feelings, Sengar and Dwivedi’s spous-
es felt honour-bound to insist that
their husbands could never have
done what they ostensibly did. For to
admit that their spouses are capable
of such acts of crime would be tanta-
mount to conjugal infidelity, and a
denunciation of the caste family. Fe-
male complicity in these instances
helps secure male authority as given
and ‘natural’, thus placing it beyond
the pale of questioning.

In any case, even if spouses do not
actively endorse their husbands’
crimes, the perpetrators suffer no
pangs of conscience. After all, both
within the family and without, a po-
werful man’s right to a woman’s bo-
dy appears a natural extension of his
maleness: marital rape is not an is-
sue, for one, and male sexual entitle-
ment is something that women are
expected to reckon with. If they
don’t, that is entirely their problem,
as has been made clear with respect
to a slew of #MeToo allegations.

Survival of caste society

Further, such entitlement and power
are affirmed by their constitutive
context, which is caste society. Birth-
based superiority, illegitimate as it is,
cannot be sustained, unless it is re-
newed day in and day out through a
combination of patent lies and brute
force. Verbal and physical acts of sex-
ualised humiliation and violence di-
rected at the lower castes and Dalits
are necessary for the survival of caste
society and increasingly so, in the
face of challenges and resistance. In
the Unnao instance, and in other
such instances, sexual brutality is
thus not an afterthought: it is the
quintessential form of political privi-
lege and social authority in our social
context. Our criminal justice system
is yet to reckon with such routinised
and habitual criminality, for it is nev-
er quite registered as such.

V. Geetha is a feminist historian and writer

FROM THE READERS’ EDITOR

‘Fair and participative
journalism needs resources

High-quality journalism does not come free of cost

o

\
— IR A
A.S. PANNEERSELVAN

Following The Hindu’s Open House in Kochi,
many wrote to us seeking more details about
the increased space for contributions from
readers. Some raised a few questions about
the idea of an interactive readers’ mail,
which will deal with local and civic issues.

R. Sivakumar from Chennai suggested
that the ‘Letters to the Editor’ section on the
editorial page should allow more space for
letters. Jayaprakash Reddy from Nalgonda
wrote: “It is most gratifying that the Editor
has given his approval to start edition-centric
letters to deal with local and civic issues. But
whether this is confined only to the Kochi
edition is not clear. I request the Editor to
clarify this. There was a local letters column
in the Hyderabad edition long ago, but it was
stopped after a few months due to reasons
better known to the Resident Editor.” S. Ma-
lathi from Bengaluru asked to extend the
scope of the readers’ mail section to include
social and political issues too.

Clarifications

To clarify, readers’ responses to local and
civic issues will not be confined to the Kochi
edition alone. The Editor is keen to have a
dedicated weekly section of readers’ letters
in all editions. Two, the ‘Letters to the Edi-
tor’ section is common for all the editions
across the country and some additional let-
ters that cannot be accommodated in print
are published online. Given the fact that
space is premium in a newspaper, there is lit-
tle scope for allotting more space on the ed-
itorial page for letters. Three, the scope of
the readers’ mail section cannot be extended
to social and political issues in a blanket
manner due to a range of reasons. While the
newspaper may welcome comments on so-
cial and political issues, it is also acutely
aware of the need for a rigorous verification
process. We need to remember what distin-
guishes journalism from different individual
initiatives such as blogs. The authors of The
Elements of Journalism, Bill Kovach and Tom
Rosenstiel, have come with a fine distinc-
tion: “In the end, the discipline of verifica-
tion is what separates journalism from enter-
tainment, propaganda, fiction, or art.”
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Odisha recently got a Geographical Indications (GI) tag for its variant of the rasagola.
A Gl tag is given to products that have a specific geographical origin and possess
qualities or a reputation that are due to that origin. There are 347

Gl-tagged products across the country. By Varun B. Krishnan
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What's special?

A text analysis of the
names of Gl-tagged
products shows that over
30 types of sarees and
fabrics have been given
the tag (the highest),
with specialised craft
items figuring second

Odisha'’s rasagola comes
under the food category
which includes other
famous items such as
the Tirupathi laddu,
Hyderabad haleem,
Dharwad pedha and
Bikaneri bhujia

Category split

While Tamil Nadu has the
highest no. of handicraft
Gls, Maharashtra leads in the
no. of Gl-tagged agricultural
products. The graph shows
the number of Gl tags across
categories & States
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Kancheepuram silk

RJ: Rajasthan,
TL: Telangana, GJ:
Gujarat, KL: Kerala,
KA: Karnataka,
OD: Odisha

It is heartening to note the growing inter-
est among readers about the economics of
news production and the cost of journalism.
Chidambaram Kudiarasu from Thoothukudi
wrote: “At a time when the previous revenue
model of advertising money is getting frag-
mented across platforms, readers should not
grudge a few bucks more for high-quality
journalism and baulk at pay walls.” Rajiv Lo-
chan felt that my claim that the revenue mo-
del for news publications was led by adver-
tising for a century was not correct. He
argued that till the market leader started the
undesirable price war in 1990-91, the reve-
nue model of the newspaper industry was
reader-led, which covered operating expens-
es. He wrote: “Ad revenue was the surplus
that would be reinvested in the business,
paid out to employees and dividended out to
shareholders. To claim that for a century the
revenue model was led by ads is both mis-
leading and incorrect.”

The role of advertising

Mr. Lochan’s argument is partially true. In
the pre-liberalisation era, there was better
balance between reader-led revenue and
earnings from advertisers. It is also true that
the circulation figures before 1990 were sub-
stantially low, which meant a limited opera-
tional cost. The transformation of the Indian
media led to growth and proliferation. Every
new platform — from privately owned TV
channels to FM radio stations — expanded
the market during this phase and advertising
became the bedrock of financial sustainabil-
ity of the news media industry. In his work-
ing paper, “A magic system? Print Publics,
Consumption and Advertising in Modern Ta-
mil Nadu”, historian A.R. Venkatachalapathy
observed how advertisements were critical
inputs in the widening world of journalism.
He cited the doyen of Tamil journalism, T.S.
Chockalingam, to establish this point.
Chockalingam wrote: “Without advertising
revenue journalism simply cannot func-
tion”.

Chockalingam’s essay also explained the
role of advertising in keeping the cover price
considerably lower than the actual produc-
tion cost. Mr. Venkatachalapathy’s footnotes
clearly indicate that Chockalingam made this
observation as early as in 1943. Robin Jef-
frey’s path-breaking book, India’s Newspap-
er Revolution, also confirms the role of ad-
vertising in the spread of the newspaper
beyond the metropolitan centres.

readerseditor@thehindu.co.in
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FROM THE ARCHIVES

FIFTY YEARS AGO AUGUST §, 1969
Bill on Bank nationalisation

The Lok Sabha to-night [August 4, New Del-
hi] passed the Banks Nationalisation Bill sit-
ting three extra hours in the day to vote the
remaining 21 of its 27 clauses and the three
schedules and to give a final third reading to
a measure that has been described as a per-
sonal triumph for the Prime Minister, Mrs.
Indira Gandhi. The Swatantra and Jan Sangh
benches were all but empty at the historic
moment because of a walk out staged earlier
in protest against the House taking up the
third reading at the late hour. A solitary Jan
Sangh member in saffron robes did not join
the protest. Besides nationalising 14 top In-
dian banks with deposits exceeding Rs. 50
crores, the Bill seeks to introduce workers’
participation for the first time in the man-
agement of public sector agencies. Amend-
ments adopted to-day to the provisions of
the Bill give representation of bank em-
ployees in the transitory advisory boards to
bank custodians as well as in the boards of
directors to be formed after the nationalised
banks are reorganised by the Union Govern-
ment in consultation with the Reserve Bank.

A HUNDRED YEARS AGO AUGUST §, 1919.

India in the British Parliament.

Replying to Lord Wolmer in the Commons
[in London], Mr. Montagu stated that he had
received to-day [July 31] only newspaper re-
ports regarding the inadequacy of medical
arrangements in the Indian Army and he
had telegraphed to India for full informa-
tion. He had no knowledge that any repre-
sentations had been made to the General
Staff at Simla in 1917 with regard to the ne-
cessity for laying a pipe line to the supply
camp of Ali Masjid with pure water, but he
would enquire, as he also promised to en-
quire to the number of men of the 6th Indian
Brigade, who had been inoculated against
cholera before proceeding to the frontier.
Replying to Mr. Burn, Mr. Montagu said Go-
vernment was most anxious to do what it
could for Indian army officers taken prison-
ers at Kut, who had been invited to submit
claims for compensation in respect to ex-
penditure during captivity. Most of the
claims had been submitted and he hoped
that all would be settled shortly. Replying to
Sir J. Rees, Mr. Montagu stated that he hoped
to send to the Government of India shortly
the advice of the Empire Cotton Growing
Committee on the recommendations of the
Indian Cotton Committee.
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